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I. AN ANALYTICAL APPROACH 

 In order to determine a course of action on any payment 

problem, you first have to analyze the situation.  The following is an 

outline of the analysis.  Classify the project by owner (part A).  

Determine the contractual chain and then obtain the contract 

documents that are relevant (part B).  Determine the right to 

payment under the contract (part C) and under any applicable 

statutes (part D).  Using that information, determine your rights 

under the statutory protection systems (Part E) which are more 

fully discussed in the remaining sections.  

A. Type of Project 
 1. Federal 
 2. State or Local Public Body 
 3. Private 
  a. Commercial 
  b. Residential (4-plex or less) 
 4.  Indian Sovereign 
 
B. Contractual Chain 
 1. Identification of Parties and Linkages 
  a. Who has an interest? 
 
  b. Who has information? 
  c. Who makes the decision? 

d. Who has the money? 
 2. Identification of the Contract 
  a. The Contract and contract law 
   i. subcontractor, service,  
    contract + construction 
   ii. supplier, sales, UCC 
  b. The Rest of the Contract 
   i. Contracts above 
    1. Flow-down 
    2. Incorporation by reference 
   ii. Contracts below 



 

 2 

   iii. Beneficial contracts 
    1. Design 
    2. Surety 
    3. Insurance 
    4. Financing 

c. Look for contractual and statutory 
provisions that allow you to obtain the 
documents. 

 
C. Contract Payment Rights and Obligations 
 
 1. Type of Contract Sum 
  a. Fixed-price -- Lump-sum 
  b. Cost plus 
  c. Unit price 
 2. Stage of Payment 
  a. Final 
  b. Progress Payment 
  c. Retention 
 3. Standard or Extra 
  a. Pay Application Process 
  b. Change Order + Claims Process 
 4. Conditions Precedent 
  a. Paperwork 
   i. Initial 
   ii. Supplementary 
  b. Prior Payment -- Pay When Paid 
 5. Offsets, Backcharges & Disputes 
 
D. Statute or Regulations on Payment 
 
 1. Federal Contracts 
  a. Prompt Payment Act, 31 USC §3901 
  b. The Contract Disputes Act, 41 USC §601 
 2. State Contracts 

a. Prompt Payment, NMSA §13-4-27, et seq. 
for projects prior to 6/15/01 and NMSA 57-
28-1 et seq. for projects after 6/15/01 

b. No disputes act -- contractual methods + 
waiver of sovereign immunity 

3. Private 
  a. Contractual remedies 
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E. Payment Protection 
 
 1. Federal 
  a. Miller Act 
 2. State 
  a.  Public Works Act 
 3. Private 
  a.  Commercial 
   i.  New Mexico Lien Law 
   ii. Private bonds 
  b. Residential 
   i. New Mexico Lien Law 
   ii. Stop Notice Act 
   iii. Private bonds 

 

II. MECHANICS' AND MATERIALMEN'S LIENS. 
 
A. Right to Claim a Lien. 
 

 The New Mexico statutes, §48-2-1 et seq., provide a right to 

claim a lien for persons who perform labor upon, supply materials 

incorporated in, or provide or haul equipment, tools or machinery 

for the construction, alteration or repair of any structure or 

improvement on or to real property.  A copy of the statute follows 

this paper as Attachment 1. (p. 75-83) 

 A mechanics' and materialmen's lien is a real property 

interest similar to a mortgage lien.  It is the real property 

equivalent of a security interest, but instead of attaching to 

personal property it attaches to the structure or improvement and 

the surrounding land.  The statute defines it as "a charge imposed 

upon specific property, by which it is made security for the 

performance of an act."1 

 
1  §48-2-1 NMSA (1953). 
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Of course, the original idea underlying the mechanic's 
lien statutes was that where the person contributed his 
labor or materials to the construction of a building or 
other improvement, the owner ought in equity and good 
conscience be made to pay for the increased value of 
the property by reason of the labor or materials of the 
lien claimant.2   

 The grant of the right to lien is provided in §48-2-2 quoted in 

full here: 

Every person performing labor upon, providing or 
hauling equipment, tools or machinery for or furnishing 
materials to be used in the construction, alteration or 
repair of any mine, building, wharf, bridge, ditch, flume, 
tunnel, fence, machinery, railroad, road or aqueduct to 
create hydraulic power or any other structure, who 
performs labor in any mine or is a registered surveyor 
or who surveys real property has a lien upon the same 
for the work or labor done, for the specific contract or 
agreed upon charge for the surveying or equipment, 
tools or machinery hauled or provided or materials 
furnished by each respectively, whether done, provided, 
hauled or furnished at the instance of the owner of the 
building or other improvement or his agent.  Every 
contractor, subcontractor, architect, builder or other 
person having charge of any mining or of the 
construction, alteration or repair, either in whole or in 
part, of any building or other improvement shall be held 
to be the agent of the owner for the purposes of this 
section. 

 Section 48-2-3 expands the right to cover some additional 

cases, namely, a contractor who, at the request of the owner, 

improves any lot in an incorporated city or town or the street in 

front of or adjoining a lot has a lien on the lot.  This allows a lien for 

work on the infrastructure of a subdivision for the lots owned by the 

 
2 Gray v. Pumice Stone Co., 15 NM 478, 487, 110 P. 603 (1910). See, also, 
Hobbs v. Spiegelberg, 3 N.M. 357, 5 P. 529 (1889).  However, not all liens are based 
upon an increase in value.  Some liens, such as those for labor in a mining claim as 
the court in Gray notes, may reduce the value. 
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subdivision developer even though the streets themselves may be 

in the public right of way. 

 Although the statute is liberally construed, the right to claim a 

mechanics' and materialmen's lien is in derogation of common law 

and is strictly construed with respect to who has been granted that 

statutory right. 3  In order to have the right to lien, one must bring 

oneself within the coverage of §48-2-2 or §48-2-3.  Many cases are 

straightforward, such as a contractor who builds a building, and the 

subcontractors who provide labor and/or materials to that project, 

e.g. electricians, plumbers, carpenters.  Some of the less obvious 

situations are discussed below.  

 Suppliers of materials for the construction or improvement 

are generally covered, but there are exceptions.  A person who 

supplies materials to another who in turn supplies the material to a 

third person who then incorporates or uses the materials in the 

construction of a structure or improvement is not entitled to claim a 

lien.4  This is the so-called "supplier to a supplier" exception. The 

basis for this apparent exception to the language "[E]very person . . 

. furnishing materials. . ." lies in the last sentence of §48-2-2 which 

makes "any contractor, subcontractor, architect, builder or other 

person having charge" the agent of the owner.  Note that "supplier" 

is not on the list.  Thus, a subcontractor who orders materials from 

a supplier does so as imputed agent of the owner, but a supplier 

 
3 Lembke Construction Co. v. J. D. Coggins Co., 72 N.M. 259, 382 P.2d 983 
(1963). 
4 Vulcraft v. Midtown Business Park, Ltd., 110 N.M. 761, 763, 800 P.2d 195 
(1990);  Ronald A. Coco, Inc. v. St. Paul's Methodist Church, 78 N.M. 97, 428 P.2d 
636 (1967). 
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who orders material from another supplier cannot do so as imputed 

agent of the owner.  What does a supplier need to do to become a 

subcontractor so that his suppliers will be entitled to file liens?  How 

to turn a supplier into a subcontractor has been discussed at length 

in the case of Vulcraft v. Midtown Business Park, Ltd.5  The Court 

concluded that a subcontractor does not have to do its work at the 

construction site.  To be a subcontractor one must perform some 

part of the work for which the owner contracted.  The fabrication 

must be unique or specifically for the project.  The performance 

must be substantial -- a small amount of labor on what is mostly 

just material is not sufficient.6  Vulcraft leaves a tantalizing and 

gratuitous note that not all agents of the owner are listed in §48-2-

2 and a supplier might be entitled to a lien because of a different 

agency route.7 

  The Court of Appeals recently ruled on the quality of the supply 

of materials.  The Court in Consolidated Electrical Distributors, Inc. v. 

Santa Fe Hotel Group, LLC, 2006-NMCA-005, NM Bar Bulletin V.45, 

#7, February 13, 2006, found that “direct evidence is not required, 

that circumstantial evidence is sufficient,” to establish that materials 

provided to a job that was subject to a lien by a supplier were deemed 

 
5 110 N.M. 761, 800 P.2d 195 (1990). 
6 If you supply rock to a company which crushes it and then supplies it to a 
road contractor, you are not supplying a subcontractor.  If you supply rock to the 
sculptor who carves it to design and who then supplies it to a building contractor, 
you are supplying a subcontractor, although maybe not if the sculptures are not 
specific to the project but only stock items. 
7 Vulcraft v. Midtown Business Park, Ltd., 110 N.M. 761, 767, 800 P.2d 195 
(1990). 
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incorporated into the job by substantial inference of delivery of the 

materials.  Prior interpretations required direct proof of incorporating 

the supplied material into the job, which, at times, was difficult for 

certain suppliers whose inventory was often times encapsulated in the 

structure.  

 Occasionally an integral part of the construction industry gets 

left out and this may then lead to amendments.  Thus, under earlier 

language, persons providing equipment, whether sold or rented, 

were not covered.8  The statute was amended in 1965 to include 

"providing or hauling equipment, tools or machinery for" the 

construction, alteration or repair.  However, given the decisions, 

one would expect there to be a distinction drawn between 

equipment, tools or machinery that leave the project site and which 

are consumed, wasted or destroyed.  In addition, one would expect 

that within the former category of equipment, tools and machinery 

that leave the project site, there will be a distinction drawn between 

purchase price and rental cost.9  If a contractor rents a motor 

grader to level a lot, the rental cost is an appropriate measure of 

value.  If the contractor purchases the motor grader, the purchase 

price is not an appropriate measure of the value to be charged to 

the lot since the price can be allocated to many projects. 

 Also, from very early decisions architects and engineers had 

been generally protected when they prepared and furnished plans 

 
8 Lembke Construction Co. v. J. D. Coggins Co., 72 N.M. 259, 382 P.2d 983 
(1963). 
9 Both distinctions are discussed in Lembke Construction Co. v. J. D. Coggins 
Co., 72 N.M. 259, 382 P.2d 983 (1963). 
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for buildings or improvements which were actually constructed.10  

Surveyors did not fit quite as easily into the language of this 

section.  However, the 1991 legislature amended the section to 

provide surveyors the right to lien for their work.11  The 

amendment for surveyors also included an amendment to the 

priority statute12 which is discussed below. 

B. Property Which May Be Liened. 

 This is a topic of some complexity.  However, there are 

certain recurring themes, which must be considered.  The starting 

point is §48-2-2, which grants the claim of lien.  It provides that 

the lien is upon the mine, building, bridge, ditch, flume, tunnel, 

fence, machinery, etc., i.e., that which is constructed or is 

improved.  The lien will not attach when the labor and materials are 

provided with respect to personalty unless the personalty becomes 

a permanent part of the realty.13   

 If one has the right to lien the building, improvement or 

structure, then §48-2-4 provides the extent of the lien: 

The land upon which any building, improvement or 
structure is constructed, together with a convenient 
space about the same, or so much as may be required 
for the convenient use and occupation thereof, to be 
determined by the court on rendering judgment, is also 
subject to the lien, if at the commencement of the 
work, or of the furnishing the materials for the same, 
the land belonged to the person who caused said 

 
10 Johnson v. McClure, 10 N.M. 506, 62 P.983 (1900); Gaastra, Gladding & 
Johnson v. Bishop's Lodge Co., 35 N.M. 396, 299 P. 347 (1931). 
11 NMSA 1978 §48-2-2 (1993). 
12 NMSA 1978 §48-2-5 (1991). 
13 See, Boone v. Smith, 79 N.M. 614, 447 P.2d 23 (1968); Porter Lumber Co. v. 
Wade, 38 N.M. 333, 32 P.2d 819 (1934); Albuquerque Foundry & Machinery Works 
v. Stone, 34 N.M. 540, 286 P. 157 (1930). 
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building, improvement or structure to be constructed, 
altered or repaired, but if such person owned less than 
a fee simple estate in such land, then only his interest 
therein is subject to such lien.14 

Thus, the lien may be claimed not just on the building, 

improvement or structure, but the surrounding land, e.g. the house 

with its lot, the office building with its parking area and surrounding 

grounds.  Less obvious cases have been considered by the courts.  

The lien on a mill also covered the mine supplying the ore to the 

mill.15  The lien on a reservoir and ditch covered the land to be 

irrigated.16 

 Section 48-2-4 provides that less than fee simple estates can 

be the subject of liens.  If the person causing the improvements is 

purchasing under a real estate contract, one can lien the 

purchaser's equitable interest in the property.17  If the person 

ordering the improvements is only a lessee, then one can lien the 

leasehold interest.18 Section 48-2-4 seems to say that if the person 

who causes the improvements owns less than a fee simple estate, 

then the lien will be only on that real property interest that person 

does own.  This is not the case, because this provision must be read 

together and consistent with §48-2-11.  

 Section 48-2-11 provides: 

 
14 NMSA 1978 §48-2-4 (1953). 
15 Stearns-Roger Mfg. Co. v. Aztec Gold Mining & Milling Co., 14 N.M. 300, 93 P. 
706 (1908). 
16 Ford v. Springer Land Ass'n, 8 N.M. 37, 41 P. 541 (1895), aff'd, 168 U.S. 513, 
18 S. Ct. 170, 42 L.Ed. 562 (1897). 
17 Albuquerque Lumber Co. v. Tomei, 32 N.M. 5, 250 P. 21 (1926). 
18 Furr’s Supermarkets, Inc. v. Richardson & Richardson, Inc., 315 B. R. 776 
(D.N.M. 2004). 
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 Every building or other improvement mentioned in the 
second section [48-2-2 NMSA 1978] of this article, 
constructed upon any lands with the knowledge of the 
owner or the person having or claiming any interest 
therein, shall be held to have been constructed at the 
instance of such owner or person having or claiming 
any interest therein, and the interest owned or claimed 
shall be subject to any lien filed in accordance with the 
provisions of this article, unless such owner or person 
having or claiming an interest therein shall, within three 
days after he shall have obtained knowledge of the 
construction, alteration or repair, or the intended 
construction, alteration or repair, give notice that he will 
not be responsible for the same, by posting a notice in 
writing to the effect, in some conspicuous place upon 
said land, or upon the building or other improvement 
situated thereon.19 

 The real property interest, whether fee simple, equitable, 

leasehold, life estate, etc., owned by the person who "caused" the 

activity, is subject to lien under §48-2-4 and in that case one does 

not reach a consideration of §48-2-11.20  An owner cannot avoid a 

possible lien by posting a notice of non-responsibility, when that 

owner caused the construction.21  Where the owner of some 

interest did not "cause" the activity which would result in the lien, 

then §48-2-11 comes to play.  The law presumes consent to 

construction which the owner has known about for three days 

without posting the required notice.22  The owner who has in fact 

not caused construction, alteration or repair may avoid the 

attachment of the lien by posting a notice of non-responsibility 

 
19 NMSA 1978 §48-2-11 (1953).  There was an effort made during the 1990 
legislature to remove the provisions of the statute allowing for posting of notice of 
non-responsibility.  The owners of leased property successfully thwarted that 
attempt. 
20 Skidmore v. Eby, 57 N.M. 669, 262 P.2d 370 (1953). 
21  Id. 
22 Petrakis v. Krasnow, 54 N.M. 39, 213 P.2d 220 (1949). 
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within three (3) days of learning of the construction or repairs.  

These notices are frequently used in lease situations, especially by 

more sophisticated lessors, but they can be used by others, e.g. 

those who sell property under real estate contracts.  Given the 

ability to avoid liability through a notice of non-responsibility, it is 

frequently raised as a defense in lien foreclosure actions.  Discovery 

as to the time that the party asserting the defense learned of the 

construction is therefore often necessary. 

 There are some questions that have not been resolved in the 

New Mexico cases.  (1) As an example, suppose that the owner of a 

shopping center enters into a five-year lease with an anchor tenant 

and in the lease contractually binds the tenant to construct a store 

or remodel a store.  The tenant then hires a contractor who begins 

work, whereupon the lessor posts notice of non-responsibility.  Is 

the notice of non-responsibility effective? This situation may be 

resolved by the decision in Skidmore v. Eby.23  Similar cases in 

California, which the New Mexico courts look to for guidance in 

interpreting the lien law, have held that in this situation the party 

posting the notice cannot avoid liability.24 (2) It is generally 

accepted that where a government entity owns property, then that 

property is not subject to lien.  It is also common in development 

bonds or industry bonds for governmental entities to take title to 

property and grant a long term lease to a private company.  The 

 
23  57 N.M. 669, 262 P.2d 370 (1953) 
24  Western etc. Co. v. Merchants’ etc. Co., 13 Cal. App. 4 (1910); English v. 
Olympic Auditorium, Inc., 217 Cal. 631 (1933); and Los Banos Gravel Co. v. 
Freeman, 58 Cal. App. 3d 785 (1976).  See also 57 C.J.S., Mechanics’ Liens, §84, p. 
591. 
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private company then causes construction, e.g. a cereal plant or a 

tall building.  Is the leasehold interest subject to lien?  There are 

several projects locally that repeatedly require an answer to this 

issue, but to date we have no guidance.  For instance, all work 

performed at Intel and at the airport are normally for a tenant 

where the actual ground lease is to a public entity. 

 The notice of non-responsibility should give notice, by a 

posting in writing and conspicuously, to the effect that the owner 

will not be responsible for the construction.  If properly posted, 

there will arise a presumption that the notice remains posted.25  The 

case of Petrakis v. Krasnow26 holds that the notice is adequate if it 

is posted in such a way as to warrant the belief that it will remain 

posted "for a reasonable length of time" but, if the owner learns 

that it has been removed, it must repost.27 An elaborate and a 

simple form of notice of non-responsibility are set out in 

Attachments 2 and 3.  (p. 84 and p. 87) One can use both together. 

The simple form is more easily photographed in order to prove the 

posting.  Also there is a form of an Affidavit, which may be used to 

assist with proof, see Attachment 4. (p. 88-89). 

C. Prefiling Notice Requirements.  

 1. The notice requirement:  

 The 1990 legislature amended the statute to provide for a 

prefiling notice.28 The section was amended again by the 1993 

legislature in an attempt to solve some problems with interpretation 

 
25 Petrakis v. Krasnow, 54 N.M. 39, 51, 213 P.2d 220 (1949). 
26 Id. 
27 Id., 54 N.M. at 52-53. 
28 NMSA 1978 §48-2-2.1 (1953). 
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and use. The prefiling notice does not apply to claims made on 

residential property that involves four or fewer dwelling units.  This 

point is frequently missed and it is crucial.  On residential properties 

there is no pre-lien notice required, regardless of the amount of the 

claim of lien.  While no New Mexico case has interpreted the “four 

or fewer” language, the general interpretation is that it is intended 

to distinguish between single family homes and apartment 

complexes.  Thus a subdivision with one hundred houses does not 

qualify for prefiling notice while a six-unit condominium would. 

 The prefiling notice requirements also do not apply to 

"original contractors"29 or those mechanics or materialmen who 

contract directly with "original contractors."  An "original contractor" 

is one that has its contract direct with the owner of the 

improvements.  Although the general contractor will frequently be 

an "original contractor", this may not always be the case. For 

example, when there is a construction manager contractually 

between the owner and the general contractor, the construction 

manager becomes the "original contractor"; the general contractor 

is one who contracts directly with the "original contractor" and a 

first tier subcontractor would have to give notice. 

 A lien may not be enforced if it is for an amount greater than 

$5,000 unless the lien claimant has given: 

a. notice in writing; 

 
29 As of July 1, 2007 Section 48-2-2.1 has been modified to make it clear that 
an original contractor need not provide a prelien notice.  This was done in response 
to a several trial court decisions where the judge at least initially agreed that under 
the prior statute an original contractor had to give notice. 
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b. of its right30 to claim a lien in the event of nonpayment; 

c. given within 60 days of initially furnishing work or 
materials or, if given at a later date, it will only be effective to 
support a lien for work or materials furnished thirty days prior 
to notice; 

d. by certified mail, return receipt requested, fax with 
acknowledgment, or personal delivery; 

e. given to the owner or reputed owner of the property or 
the original contractor. 

The notice must contain: 

a. a description of the property sufficient to identify it; 

b. the name, address and phone number of the claimant; 

c. the name and address of the person with whom the 
claimant contracted or to whom it furnished labor or 
materials. 

A form for providing notice is in Attachment 5. (p. 90-91) 

 If we take the following time line as an example: 
 
          Lien 
1st Delivery  30 days  60   90 filed 
 
x x x  x x  x      x   

 

Suppose the lien is filed 97 days after the first delivery.  The "x"s 

represent deliveries of materials each in the amount of $1,000.00, 

so the lien has a possible value of $7,000.00.  If the notice was 

given within the first 60 days, the lien is good for the full 

$7,000.00.  If the notice was given on the 90th day, the lien is 

good only for the two deliveries after the 60th day (30 days 

 
30 The 1990 version provided for notice of intention to lien.  This caused a 
number of substantial problems because the notice is usually given before any 
money is due and, accordingly, the law was changed to notice of right to lien. 
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backwards) and the delivery after notice, i.e. for $3,000.00.31  

Alternatively, perhaps any lien can cover $5,000.00, since the 

notice provision does not need to be sent if the lien is only for 

$5,000.00 or less.  Many subcontractors and suppliers have taken 

the position over the years that, not having filed a pre-lien notice, 

they are still entitled to record a claim of lien for up to $5,000.00.  

Because of the limit on the amount in dispute, to date, there has 

never been an actual reported decision on this issue.  If you take 

the position that you are entitled to a claim of lien for $5,000 

regardless of not having filed a pre-lien notice please be aware of 

the implications on your other contractual remedies.  When you 

record a claim of lien you must verify under oath that the amount 

claimed constitutes all amounts due and owing.  The maintenance 

of a claim for additional amounts in excess of the claim of lien may 

subject you to a claim for slander of title or fraud. 

 2.  Information for notice:  

 The 1993 amendments provide a possible method for 

obtaining information in order to comply with the notice 

requirement.32  Within five days after a request is made by a 

mechanic or materialman to the owner or original contractor, that 

person should give to the mechanic or materialmen: 

 
31 An attorney successfully convinced a Court that in the 1990 version of prelien 
notice, the thirty day backwards provision sets a date for lien priority rather than 
coverage, i.e. the lien would be effective for all invoices but would have priority 
established not from the commencement of work, but from the thirty day date.  The 
1993 amendments attempted to eliminate that decision by changing the language to 
say the lien “shall apply only to the work performed or materials furnished on or 
after the date . . .”  
32 NMSA 1978 §48-2-2.1(C) (2007). 
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a. the original contractor's name, address and license 
number, if there is an original contractor on the project; 

b. the owner's name and address; 

c. a description of the property; and 

d. the name and address of any bonding company or other 
surety that is providing either a payment or performance 
bond for the project. 

A form for requesting information is in Attachment 6. (p. 92-93)  

The ability to ask for the information involves knowing who either 

the owner or the original contractor is.  Consequently, the only 

additional piece of information you actually need for the prefiling 

notice is the property description.  However, since the information 

that can be obtained includes other items, the request can be useful 

independent of its purpose of providing the necessary information 

for notice.   

 The new amendments do not say that the owner or "original 

contractor" must give the information to someone upon request.  

They do say that if the required information is not given, the person 

to whom the request was made cannot claim as a defense that 

notice was not given.  Note that the request can go to either the 

owner or the original contractor.  Let us suppose that the notice 

goes to the original contractor and that it refuses to respond.  The 

materialman then provides materials but does not give notice.  The 

original contractor cannot defend against the lien by asserting lack 

of notice.  But, the original contractor then goes broke and the 

materialman liens the project.  The request for information was not 

made to the owner and therefore the owner can assert the defense 
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of lack of notice.  It is always prudent to give the prefiling notice, 

even if there is no response to the request for information. 

D. Filing Requirements For Claim Of Lien. 

 1. Time for Filing: 

 Subject to the restrictions and differences to be discussed 

below for residential construction, §48-2-6 provides that the 

"original contractor", i.e. someone actually dealing directly with the 

owner, has one hundred twenty (120) days after "completion of his 

contract" to file his lien.  All other persons have ninety (90) days 

from "the completion of any building, improvement or structure, or 

after the completion of the alteration or repair thereof, or the 

performance of any labor in a mining claim".33 The courts have 

interpreted the time to run from the 'substantial completion' of the 

structure, and have held untimely a lien filed within ninety (90) 

days of some minor alteration or adjustment on the punch list when 

the project was substantially completed earlier.34  The New Mexico 

Supreme Court, in a case involving timely filing of liens, gave the 

following definition of "Substantial Completion": 

We, of course, recognize the difficulty of stating with 
exactness what the term ‘substantial completion’ as to a 
building or structure means. It is generally stated that a 
building is substantially completed when all of the 
essentials necessary to the full accomplishment of the 

 
33 This time requirement should not be confused with the 90-day time 
requirement for notice on federal projects under the Miller Act or New Mexico Public 
Works Act.  When notice has to be given under either of these Acts, the 90 days run 
from the end of the work performed by the person giving notice -- not from the end 
of the project. 
34 Tabet Lumber Co. v. Baughman, 79 N.M. 57, 59, 439 P.2d 709 (1968). 
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purpose for which the building has been constructed are 
performed.35 

Thus, it is best to file as soon as possible and amend later if 

additions to the claim need to be made.  The fact that all of the 

debt is not yet due, e.g. retention, is not the relevant factor.  The 

time runs from when the work is completed, not from when the 

money is due.  Note, however, that it is always best to make any 

changes to the filed lien by filing an amended lien rather than filing 

a new lien.  There is a strong argument that a newly filed lien 

displaces the older lien and does not relate back to the filing of the 

original lien for purposes of determining whether the lien was timely 

filed. 

 In 2003, the New Mexico Court of Appeals drew back very 

slightly from the strict construction rule with respect to the New 

Mexico Mechanics’ and Materialmen’s Lien Act.  While the statute 

requires that an original contractor file within 120 days of 

completion of its contract and subcontractors and suppliers file 

within 90 days of substantial completion of the work, there is now a 

possible exception to these time requirements where you can 

establish prevention of the filing to justify tolling the time period 

within which to file a claim of lien.36 In that case the Court of 

Appeals found that the contractor was entitled to an equitable 

tolling of its time to file its claim of lien where the mortgagor had 

informed the contractor that it would be paid out of the closing on 

the property and then had held the property closing without paying 

 
35  Id. See, also, Shaeffer v. Kelton, 95 N.M. 182, 619 P.2d 1226 (1980). 
36  Chase Manhattan Mortgage Corp. v. Caraway, 2003-NMCA-020, 63 P.3d 748 
(Ct. App. 2003). 
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the contractor in full.  The Court of Appeals held that where the 

contractor reasonably relied on the mortgagor’s representations as 

to when it would be paid, the contractor was entitled to an 

equitable tolling of the time to file the claim of lien until it became 

clear that it would not receive payment as represented. 

 2. Residential Construction Discharge:   

 During the 1970s and 1980s the legislature modified and 

amended the lien provisions for residential construction numerous 

times in some effort to protect homeowners from having to pay 

twice for part or all of their residences.  The most recent changes 

for residential construction were enacted in 1989 as part of the 

Stop Notice Act.37  Although the Stop Notice Act is a separate act 

providing a different type of remedy for subcontractors on 

residential construction, the special provisions for residential liens in 

the Mechanic's and Materialmen's Lien law were repealed38 and new 

ones enacted as part of that legislation.39  The language of the 

discharge is the same, so former decisions may still be applicable.40  

However, one should examine the rationale of the decisions to see 

if other conditions may affect that rationale. 

 
37 NMSA 1978 §48-2A-1 et seq. (1953).  The Stop Notice Act is unbelievably 
complicated, with exceedingly short notice and time periods, and is generally 
cumbersome and uneconomical.  In short the Act is a joke.  Since its enactment I 
have asked dozens of companies in the residential construction industry and have 
found one company that has used the Act and then only the first step.  At the same 
time, I have seen tens of thousands of dollars' worth of claims cut off by the 
discharge provision, many by unscrupulous home builders who close a home prior to 
its even being complete. 
38 They were formerly the provisions at §48-2-10.1 NMSA 1978 (1999 Cum. 
Supp.). 
39 NMSA 1978 §48-2A-11 (1953). 
40 Compare NMSA 1978 §48-2-10.1(A) (1989) repealed with NMSA 1978 §48-
2A-11(A) (1989). 
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 Residential construction is construction that involves four or 

fewer residential dwelling units.41  Original contractors have the 

same rights to claim a lien on residential construction as they do on 

other construction.  This is not true of all other persons with rights 

to lien.  As we have noted on other construction, the subcontractor 

or supplier has 90 days from completion of the project to file its 

lien.  On residential construction this is true, but the right to claim a 

lien is subject to discharge.  Full payment by the owner to any 

person entitled to receive the payment discharges all right to claim 

a lien unless the Claim of Lien is already filed.42  For example, if a 

plumbing subcontractor completes the setting of fixtures on the last 

day of the month and full payment is made by the owner to the 

general contractor on the first day of the next month, there is no 

longer any right to file a Claim of Lien.  In our example, the 

plumbing subcontractor is protected only if the Claim of Lien had 

been filed on or before the last day of the month.  It is irrelevant 

whether the subcontractor had billed for the work or payment was 

due.  This discharge provision is subject to enormous abuse. 

 In order to take advantage of the lien discharge of 48-2A-11 

the payment must be in full.43  Partial payment of amounts owed, 

even if payment in full for the work for which the lien is asserted, 

will not discharge the lien.  Similarly, where notice is not given to 

the subcontractor or supplier pursuant to 48-2A-4, the lien may not 

 
41 NMSA 1978 §48-2A-2 (1989). 
42 NMSA 1978 §48-2A-11 (A) (1989). 
43  C & D Plumbing, Inc., 106 N.M. 155, 740 P.2d 705 (1987); Tabet Lumber Co. 
v. Romero, 117 N.M. 429, 872 P.2d 847 (1994) and Wade v. Farnsworth, 1996-
NMCA-053, 121 N.M. 698 (Ct. App. 1996). 
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be discharged.44  Note, however, that Pyburn v. Kirkpatrick was 

decided under the previous enactment and may not be applicable to 

the Stop Notice Act. 

 It is some consolation that the person receiving the money 

and diverting it to uses other than paying those owed on the project 

is committing a fourth degree felony.45  There is, however, a 

reluctance by the justice system to bring actions.  It is the author's 

opinion that the industry should lobby in an effort to bring some 

sample cases.  It may also be of some consolation that under the 

interpretations given the earlier provision, an owner may not take 

advantage of the discharge in certain factual situations.46 

 3. Location of Filing Claim of Lien: 

 In order to have any effect, a lien must be filed with the 

County Clerk for the county in which the property is located or in 

which some part of the property is located.  Although this implies 

that for property which crosses county boundaries one must file in 

only one of the counties, it is preferable to file in both so that a 

search is more likely to pick up the property and to cover chances 

of error on the boundary of counties.  Once filed, there is no 

requirement that the claim of lien be sent to anyone or that anyone 

have actual knowledge of the lien. 

 
44  Pyburn v. Kirkpatrick, 106 N.M. 247, 741 P.2d 1368 (1987). 
45 NMSA 1978 §48-2A-11 (B) (1989). 
46 Pyburn v. Kirkpatrick, 106 N.M. 247, 741 P.2d 1368 (1987); Sundance 
Mechanical & Utility Corporation v. Armijo, 106 N.M. 249, 741 P.2d 1370 (1987); 
Armstrong v. C & D Plumbing, Inc. 106 N.M. 155, 740 P.2d 705 (1987); Aztec Wood 
Interiors, Inc. v. Andrade Homes, Inc., 104 N.M. 45, 716 P.2d 236 (1986). 
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 4. Contents of Claim of Lien:   

 The claim of lien must contain the following47: 

(a) A statement of the demand after deducting all 
just credits and offsets; 

(b) The name of the property owner or reputed 
owner, if known; 

(c) The person by whom the claimant was employed 
or to whom he furnished materials; 

(d) The terms, time given and conditions of the 
contract; 

(e) A description sufficient to identify the particular 
property charged with the lien; and 

(f) A verification of the claim under oath by the 
person or agent of the person holding the lien. 

The courts have required that the Claim of Lien also contain the 

name of the person claiming the lien.48  The New Mexico courts 

have interpreted and elaborated these requirements and some of 

these interpretations and elaborations are noted here.  

 5. Amount:  

 The amount of the lien is that amount which was agreed upon 

or which is set forth in the contract.49  That amount with all proper 

offsets and credits is what is used in the Claim of Lien.  It is 

common to note immediately following the amount that interest, 

costs and attorneys' fees are also claimed.50  An overstatement of 

 
47 NMSA 1978 §48-2-6 (1979). 
48 Marsh v. Coleman, 93 N.M. 325, 600 P.2d 271 (1979). 
49 NMSA 1978 §48-2-2 (1993). 
50  In 2005, the legislature added the words “prevailing party” to the statute 
NMSA 1978 §48-2-14 (1993) which purported to cause the so-called “attorney’s 
fees” statute to be deemed beneficial to both parties as opposed to being construed 
as a one-way statute beneficial to the lien claimant only.   
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the amount will not invalidate the lien provided there is no fraud or 

bad faith.51 A copy of Claim of Lien form follows this paper as 

Attachment 7. (p. 94 to 96) 

 6. Terms, Time Given and Conditions:   

 One can provide the terms, time given and conditions of the 

contract by a statement that is as simple as "30 days net cash"52 or 

"95% of amount paid by the 20th of the month following receipt of 

invoice; 5% retainage upon acceptance of owner."  If there was a 

written agreement, one can most easily satisfy this condition by 

attaching a copy of the contract, subcontract, purchase order or 

other agreement and referring to it within the Claim of Lien, 

thereby avoiding any problems with summarizing the terms, time 

given and conditions.   

 7. Verification and Acknowledgment:  

 The lien statute requires that the Claim of Lien be verified.53   

The evolving interpretation that has been given this provision over 

the years requires a sworn statement that the matters in the Claim 

of Lien are correct or true.  An acknowledgement is not sufficient 

since it contains nothing concerning the truth of the matters set 

forth.54 

 For a brief time the courts had imposed an additional 

requirement that the Claim of Lien contain a statutory form 

 
51 Marsh v. Coleman, supra. 
52 Daughtrey v. Carpenter, 82 N.M. 173, 477 P.2d 807 (1970). 
53 NMSA 1978 §48-2-6 (1979). 
54 Home Plumbing and Contracting Co. v. Pruitt, 70 N.M. 182, 372 P.2d 378 
(1962); Garrett Building Centers, Inc. v. Hale, 95 N.M. 450, 623 P.2d 570 (1981). 
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acknowledgement in addition to the verification.55  As a direct 

consequence, most claims of lien were invalid in certain 

circumstances.  Even store-bought forms failed to have an 

acknowledgement.  For a period of just over a year the Claim of 

Lien needed both.  The legislature corrected this problem by 

amending the statute so that the acknowledgement requirements of 

old §14-8-4 NMSA 1978 (1988 Repl.) need not apply.56  Now, if the 

claim of lien has the proper verification and otherwise complies with 

the lien law, it will be satisfactory and entitled to be recorded even 

though it does not have a statutory form acknowledgment. 

 8. Description:  

 The description is frequently the most difficult provision to 

obtain.  A complete legal description will always be sufficient, but is 

not necessary.  With a residential lot, the street address should be 

sufficient.  The key is in identification of the property and avoidance 

of identifying some other or additional property.  Particular 

problems arise on large unplatted lands, shopping centers and 

projects with multiple buildings. If the lien arises from construction 

of more than one project or building, the claim of lien should 

separately describe the projects or buildings and state the demand 

for each property; otherwise the lien is postponed to other liens in 

terms of priority.57  Complying with this provision for separating 

amounts to different buildings will require substantial additional 

paperwork. 

 
55 New Mexico Properties, Inc. v. Lennox Industries, 95 NM 64, 618 P.2d 1228 
(1980). 
56 NMSA 1978 §48-2-8 (1981). 
57 NMSA 1978 §48-2-7 (1953). 
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E. License Requirement.   

 §60-13-30 NMSA (1989 Repl., 1991 Supp.) provides: 

A.  No contractor shall act as agent or bring or maintain 
any action in any court of the state for the collection of 
compensation for the performance of any act for which 
a license is required by the Construction Licensing Act 
without alleging and proving that such contractor was a 
duly licensed contractor at the time the alleged cause of 
action arose. 

B.  Any contractor operating without a license as 
required by the Construction Industries Licensing Act 
shall have no right to file or claim any mechanic's lien 
as now provided by law. 

An unlicensed contractor cannot foreclose a mechanic's lien.58  Suit 

cannot be brought on alternative theories such as unjust 

enrichment even when the work was fully and satisfactorily 

performed.59  In its most recent pronouncement on the subject, the 

New Mexico Supreme Court allowed a refund action to recover 

monies paid to an unlicensed contractor.60 

 The Construction Industry Licensing Act and the associated 

regulations are complex and provide ample opportunity for mistake.  

Not only must the contractor have a construction license, but the 

license must be correct as to the type of entity, e.g. corporation, 

partnership, individual.61  The contractor must also be properly 

licensed for the type of work performed, since the licenses are 

granted for specific types of work.  For example, a plumber might 

 
58 Crawford v. Holcomb, 57 N.M. 691, 262 P.2d 782 (1953). 
59  Triple B Corp. v. Brown & Root, Inc., 106 N.M. 99, 739 P.2d 968 (1987). 
60 Mascarenas v. Jaramillo, 111 N.M. 363, 838 P.2d 980 (1991).   
61 For example, if the contractor is a partnership, it must be licensed as a 
partnership.  Having one of the partners licensed individually is not sufficient.  
Nickels v. Walker, 74 N.M. 545, 395 P.2d 684 (1964). 
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have the correct license to install all of the plumbing in a highrise, 

but be without the proper license to do the plumbing system on a 

golf course. 

 The Construction Industry Division of the Department of 

Regulation and Licensing will provide information on the 

construction licensing of any company.  In addition, the Division will 

provide an affidavit with respect to the licensed entity, qualifying 

party, and classifications of the licenses. 

F. Petition to Cancel Lien. 

 Section 48-2-9 provides a method whereby the lien may be 

canceled on the property.  This proceeding is not spelled out with 

much clarity and, in my experience, has caused substantial 

confusion.  The statute provides that an owner subject to a lien 

may petition the district court for the county in which the property 

is located for an order canceling the lien.62  Frequently, however, it 

is the general contractor, not the owner, who needs to have the lien 

canceled and as a practice the petitions are frequently brought by 

the contractor.  Sometimes the Petition recites that the contractor 

is acting as the agent of the owner.  Note, however, that this 

section is not a model of clarity and different judges will require 

different pleadings in order to cancel a lien.  At least one judge in 

the Second Judicial District requires that a contractor seeking to 

cancel a lien have a directive from the property owner authorizing 

and directing the removal of the lien.  New Mexico appellate courts 

have not considered this issue.  As of July 1, 2007 this particular 

 
62 NMSA 1978 §48-2-9 (A) (2007). 
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failing has been corrected as § 48-2-9 provides that the owner of 

any building “or an original contractor having a contract with that 

owner” may petition the court for an order canceling the claim of 

lien.63 

 Once the petition is filed, the statute provides: 

 . . . the district court judge shall examine the lien 
claimant's recorded demands and determine an amount 
sufficient to satisfy the recorded demands and any 
other damages, court costs or attorney fees that may 
be recovered by the lien claimant.  Security, in the 
amount set by the judge and of a type approved by the 
judge shall be deposited by the owner of the property 
or an original contractor with the district court 
conditioned on the payment of any sum found to be 
validly due to the lien claimant.64 

 Occasionally, the security decision is treated as if the statute 

allowed it to be made ex parte.  Absent the types of circumstances 

which allow emergency relief ex parte, the petition should be 

served and a hearing set with notice.  There is nothing in this 

statute sufficient to allow this process to occur without due process 

protections. 

 Generally, this procedure is very beneficial to the lien 

claimant.  The security is usually liquid, i.e. cash, or near liquid, i.e. 

a bond.  There is no foreclosure sale of real property.  The security 

serves only as security for the particular lien, and consequently 

there are no longer priority issues nor the danger that the 

foreclosure sale will not bring sufficient funds.  Usually, there are 

far fewer parties to the foreclosure on the security.   

 
63  NMSA 1978, §48-2-9(A) (2007). 
64 NMSA 1978 §48-2-9 (B) (2007). 
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 Once the security has been posted, the court issues an order 

(usually as a separate order) canceling the lien.  This order is 

recorded with the county clerk.   

When an order is issued under this subsection, the 
claimant's lien attaches to the security and is 
enforceable as to the security in the district court in 
which it is deposited to the same extent as any other 
lien provided for in Sections 48-2-1 through 48-2-17 
NMSA 1978.65 

In the absence of any case law, here are the ways typical examples 

how these actions proceed. 

 1. The lien claimant answers the petition, argues over 

security, and the court enters the orders it believes appropriate.  If 

nothing further is done by the lien claimant, the petitioner asks the 

court to release the security at the end of the statute of limitations 

period (formerly one year, now two).   

 2. The lien claimant answers the petition, argues over the 

security, the court enters the orders it believes appropriate, and the 

lien claimant files a counterclaim (and crossclaims or third party 

actions as appropriate) to foreclose the lien on the security.  This 

action is then litigated as usual. 

 3. The lien claimant answers the petition, argues over the 

security, the court enters the orders it believes appropriate, and the 

lien claimant makes a motion to determine entitlement and amount 

of claim. 

 4. The lien claimant answers the petition, argues over 

security, and the court enters the orders it believes appropriate.  

 
65 NMSA 1978 §48-2-9 (C) (2007). 
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The lien claimant then commences a separate foreclosure action on 

the security. 

 5. It is common to file the action to remove the lien to 

other security as an in rem action, an action against the property 

instead of the owner.  In such circumstances, the petitioner does 

not serve an opposing party, but simply asks the court to establish 

the security and remove the lien to the security.  This is frequently 

done without notice and has been accepted by many courts, given 

the language of the statute. 

 One of the ancillary uses of a lien is to set the jurisdiction for 

any further litigation.  Since actions relating to the lien are in rem, 

jurisdiction is limited to the district court or federal district court for 

the county in which the property is located.  Given the language of 

48-2-9, the jurisdiction limitation should apply even where the lien 

has been canceled and removed to alternate security.  This is often 

useful where the contract between the parties has a forum selection 

provision. 

G. Court Foreclosure.  

 The lien provides only a method of making the property stand 

as security for payment.  The right to lien does not create an 

independent basis for a personal judgment against the owner.66  

The right to lien also does not impair or affect any other rights that 

the lien claimant may have to recover the debt against those liable 

for the debt.67 

 
66 Home Plumbing and Contracting Co. v. Pruitt, 70 N.M. 182, 372 P.2d 378 
(1962); Allison v. Schuler, 38 N.M. 506, 36 P.2d 519 (1934). 
67 NMSA 1978 §48-2-16 (1953). 
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 1. Limitations: 

 Prior to the amendments by the 1990 legislature, a court 

action to enforce the claim of lien had to be commenced within one 

year.  The 1990 legislature changed that provision to require that 

court action to foreclose the lien must be begun within two (2) 

years of filing or the lien becomes void.68    

 Section 48-2-14 NMSA 1978 gives the statutory authority for 

all lien claimants to join in a single action and for a court to 

consolidate separate actions.  Of great importance and dear to my 

heart is the remainder of this section, which provides for attorneys' 

fees and costs: 

A prevailing party in a dispute arising out of or relating 
to a lien action is entitled to recover from the other 
party the reasonable attorney fees, costs and expenses 
incurred by the prevailing party.69 

Unfortunately, the attorney's fee provided by statute is only 

recoverable once the action is commenced.70  Of course, there may 

be a right to recover the attorney's fee provided by contract.  While 

section 48-2-14 refers only to recovery of fees and costs in the 

district and supreme courts, it has been interpreted to include 

actions in the Court of Appeals.71 

 It is worth noting that the language quoted above from § 48-

2-13 is new with the 2007 amendments.  For lien proceedings 

commenced after July 1, 2007 § 48-2-13 provides that the 

prevailing party is entitled to recovery of its attorney fees and 

 
68 NMSA 1978 §48-2-10 (2007). 
69  NMSA 1978 §48-2-14 (2007). 
70 Price v. Van Lint, 46 N.M. 58, 68, 120 P.2d 611 (1941). 
71  Measday v. Sweazea, 78 N.M. 781, 438 P.2d 525 (1968). 
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costs.  For lien proceedings commenced between July 1, 2005 and 

July 1, 2007 the prevailing party was entitled to recover its attorney 

fees and costs at the discretion of the court.  Prior to July 1, 2005 

only the lien claimant was entitled to recover its attorney fees and 

costs. 

 Another provision that was modified in the 2007 legislation is 

§ 48-2-10 with regard to how a lien must be enforced within the 

two year statute of limitations.  As of July 1, 2007 § 48-2-10 

provides that a claim of lien remains valid for no longer then two 

years after the claim of lien has been filed “unless proceedings have 

been commenced in a court of competent jurisdiction or in binding 

arbitration within that time to enforce the lien”.72  The new 

language appears to allow for the parties to arbitrate their lien 

action without the necessity of instituting a foreclosure proceeding 

within the two years.  The problem with this procedure may be that 

other parties with an interest in the property without notice that an 

arbitration has commenced may assume that the claim of lien is no 

longer valid.  If you opt to enforce a claim of lien by arbitration 

under this provision it is a good idea to file a notice of lis pendens in 

the records of the county clerk to serve as notice to anyone with an 

interest in the property. 

 The other significant change coming out of the 2007 

legislative session is the change to § 48-2-10 to create a statutory 

exception to the pay-if-paid and pay-when paid defense.  Section § 

48-2-10 now provides that “[a] contingent payment clause in a 

 
72  NMSA 1978 §48-2-10 (2007). 
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contract shall not be construed as a waiver of the right to file and 

enforce a mechanic’s or materialman’s lien pursuant to Sections 48-

2-1 through 48-2-17 NMSA 1978.”73  The effect of this provision is 

still open to debate.  One interpretation of this new section limits 

the effect to allowing a lien claimant who has signed a contract 

containing a pay-when-paid or pay-if-paid clause to record a claim 

of lien and pursue collection upon its lien against the project owner.  

A broader interpretation, which still fits with the language of this 

section, is that a pay-when-paid or pay-if-paid clause is ineffective, 

whether raised by the contractor or owner, if the lien claimant has 

perfected their claim of lien. 

2. Priorities: 

 In considering the priorities of claims of liens, it is valuable to 

understand that mechanics' and materialmen's liens are not 

prioritized based upon the time of filing the lien.  There is no race to 

record.  This is as it should be because there is no reason to prefer 

subcontractors or suppliers who performed work early on a project 

to those who performed later.  An analysis of the legislative history 

behind the priorities of liens, namely §48-2-5 and §48-2-13, is 

given in Valley Federal Savings & Loan Ass'n v. T-Bird Home 

Centers, Inc.74 

 a. Priorities Among Liens 

 When there are multiple liens, validly obtained, the priorities 

among them are first made by rank in the following order:  (1) 

persons other than original contractors or subcontractors; (2) 

 
73  Id. 
74 106 N.M. 223, 741 P.2d 826 (1987). 
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subcontractors; and (3) original contractors.75  "Original" 

contractors are those who have a direct contractual relationship to 

the owner.76  It is not clear whether architects, engineers and 

surveyors having direct contractual relations with the owners are 

classified in rank (3) or in rank (1). However, since they deal 

directly with the owner, the probable policy and rationale of this 

ranking should place them in rank (3) with other original 

contractors.   

 Proceeds from the sale of property are applied first to pay all 

the liens in rank (1), then rank (2) and finally rank (3).77  If there is 

an insufficient amount to pay all of the liens in a rank in full, the 

liens are paid pro rata.78  Should a foreclosure of lien not yield an 

amount adequate to pay the liens, the lien holder is entitled to 

judgment for the deficiency against the person with whom the lien 

holder contracted.79   

  b. Priorities With Respect To Other Encumbrances: 

 The priorities of mechanics' and materialmen's liens over 

other types of encumbrances, e.g. mortgages, are determined by 

application of §48-2-5 NMSA 1978 (1999 Cum. Supp.).   

The liens provided for in this article are preferred to any 
lien, mortgage or other encumbrance which may have 

 
75 NMSA 1978 §48-2-13 (1953). 
76 See, Gray v. New Mexico Pumice Stone Co., 15 N.M. 478, 110 P. 603 (1910); 
Friedenbloom v. Pecos Valley Lumber Co., 35 N.M. 154, 290 P. 797 (1930); Hot 
Springs Plumbing & Heating Co. v. Wallace, 38 N.M. 3, 27 P.2d 984 (1934). 
77 NMSA 1978 §48-2-13 NMSA (1953). 
78 "When payment from the proceeds of foreclosed real property is distributed to 
lienors of the same rank, it must be done pro rata, and without regard to the time in 
which liens of the same rank vested."  Valley Federal Savings & Loan Ass'n v. T-Bird 
Home Centers, Inc., 106 N.M. 223, 226, 741 P.2d 826 (1987). 
79 NMSA 1978 §48-2-13 NMSA (1953). 



 

 34 

attached subsequent to the time when the building, 
improvement or structure was commenced, work done 
or materials were commenced to be furnished;  also to 
any lien, mortgage or other encumbrance of which the 
lienholder had no notice, and which was unrecorded at 
the time the building, improvement or structure was 
commenced, work done or the materials were 
commenced to be furnished. 

 Take the following time line of events. 

8/2/01 Work on project commenced by electrical subcontractor 
 and grading subcontractor 

8/3/01 Mortgage recorded 

3/29/02 Project substantially complete 

4/7/02 Mechanical subcontractor files Claim of Lien 

4/12/02 Supplier of air conditioning equipment files Claim of 
Lien 

4/18/02 Supplier of plumbing fixtures files Claim of Lien 

5/20/02 General Contractor files Claim of Lien 

Proceeds of a foreclosure sale should be first paid to the two 

suppliers (pro rata if not sufficient), next to subcontractor, next to 

general contractor and then to mortgage holder.  On the other 

hand, if the mortgage had been recorded on August 1, 2001, the 

mortgage would be in first position, followed by the two suppliers 

(pro rata if not sufficient), next to subcontractor, and finally to 

general contractor. 

 The key to the application of this section and §48-2-13 has 

been the interpretation of "commenced".  Unless the construction is 

commencing on virgin ground, there may be some earlier 

construction to which a claimant can relate back for its priority.  
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Two cases have discussed the issue at some length.80  In Valley 

Federal the New Mexico Supreme Court held that the lien "relates 

back to the date when any  construction actually commenced."81  In 

this case the work commenced when a temporary electric utility 

pole was installed and some concrete footings were poured.  In 

Pioneer Savings the lien claimants sought to have their liens, which 

arose from construction of some condominiums, relate back to the 

construction of a sewer line and to the remodeling of a mobile home 

on the property.  The court rejected the attempt.  The items to 

which the claimant sought to relate back were not part of the 

"building, improvement or structure" upon which claimants claimed 

the lien.82    More recently the court decided First Interstate Bank of 

Texas v. Hutchens.83  In that case the Court, in ruling that 

subsequent workers cannot relate back to the date a miner started 

work, emphasized that in the Valley Federal case it "sought to 

protect subcontractors who expend labor on and add materials to a 

construction project upon which they work, even though severally 

they may begin their work at different times, some before and 

some after the date when a mortgage on the real property is 

recorded."84 

 Architects, engineers and surveyors provide an interesting 

possibility.  It is difficult to get a mortgage loan for construction 

 
80 Valley Federal Savings & Loan Ass'n v. T-Bird Home Centers, Inc., 106 N.M. 
223, 226, 741 P.2d 826 (1987) and Pioneer Savings & Trust, F.A. v. Rue, 109 N.M. 
228, 784 P.2d 415 (1989). 
81 Valley Federal, supra 106 N.M. at 226 (emphasis in original). 
82 Pioneer Savings, supra 109 N.M. at 230. 
83 112 N.M. 497, 816 P.2d 1119 (1991). 
84 Id. at 498. 



 

 36 

without first having a set of plans for the construction and a survey 

of the property.  If these activities constituted "commencement of 

the work" then the mechanics' and materialmen's liens would 

almost always be prior to mortgages even when the mortgage is 

recorded prior to commencement of construction. However, the 

courts have allowed architects' and engineers' liens only if the 

project they designed actually was constructed.85 The amendment 

for surveyors86 does not expressly state how that will be handled 

for surveyor liens, although it states that the work of the surveyor 

shall not be considered a commencement of work.  The amendment 

leaves the following question unanswered: Does the surveyor have 

a lien if construction is never commenced?  If so, does that lien 

relate back to the commencement of the surveyor’s own work?   

H. Effect of Bankruptcy 

 Due to the rash of large bankruptcies recently, significant 

attention has been focused on the interplay of lien law and 

bankruptcy.  The initial issue to arise in any case involving a lien 

against property of the bankruptcy estate is whether the lien may 

be perfected against the property despite the automatic stay so as 

to convert the subcontractor or contractor into a secured creditor.   

 The “property” of a bankruptcy estate includes “all legal or 

equitable interests of the debtor in property as of the 

commencement of the case.”87  As such, any attachment or 

infringement on the legal or equitable interest of the party in 

 
85 Johnson v. McClure, 10 N.M. 506, 62 P.983 (1900); Gaastra, Gladding & 
Johnson v. Bishop's Lodge Co., 35 N.M. 396, 299 P. 347 (1931). 
86 NMSA 1978 §48-2-5(B) (1991). 
87  11 U.S.C. § 541(a)(1). 
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bankruptcy would qualify as a claim against the property of the 

bankruptcy estate.  Upon the filing of the bankruptcy petition, §362 

of the Bankruptcy Code stays all collection efforts against the 

debtor or the property of the debtor.  Section 362(a) lists the acts 

which violate the automatic stay: 

(1) the commencement or continuation, including the 
issuance or employment of process, of a judicial, 
administrative, or other action or proceeding against 
the debtor that was or could have been commenced 
before the commencement of the case under this title, 
or to recover a claim against the debtor that arose 
before the commencement of the case under this title; 
(2) the enforcement, against the debtor or against 
property of the estate, of a judgment obtained before 
the commencement of the case under this title; 
(3) any act to obtain possession of property of the 
estate or of property from the estate or to exercise 
control over property of the estate; 
(4) any act to create, perfect, or enforce any lien 
against the property of the estate; 
(5) any act to create, perfect, or enforce against 
property of the debtor any lien to the extent that such 
lien secures a claim that arose before the 
commencement of the case under this title; 
(6) any act to collect, assess, or recover a claim against 
the debtor that arose before the commencement of the 
case under this title; 
(7) the setoff of any debt owing to the debtor that arose 
before the commencement of the case under this title 
against any claim against the debtor; and 
(8) the commencement or continuation of a proceeding 
before the United States Tax Court concerning the 
debtor.88 

The specific sections of section 362 that apply to claims of lien are 

(a)(4) and (a)(5) staying any act to “create, perfect or enforce any 

lien” against the property of the estate or the property of the debtor. 

 
88  11 U.S.C. § 362(a). 
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Luckily for those of us who represent contractors, subcontractors 

and suppliers, however, section 362 also provides specific exceptions 

to the automatic stay under 362(a).  Section 362(b)(3) provides that 

section (a) does not operate as a stay “of any act to perfect, or to 

maintain or continue the perfection of, an interest in property to the 

extent that the trustee’s rights and powers are subject to such 

perfection under section 546(b).89  Section 546(b) of the Code is fairly 

dense and difficult to work with, but essentially makes the bankruptcy 

trustee’s avoiding powers “subject to any generally applicable law that 

permits the perfection of an interest in property to be effective against 

an entity that acquires rights in such property before the date of such 

perfection.”90  While not immediately clear, if one compares the effect 

of section 546 with NMSA 1978, §48-2-5 (1991) one comes to the 

conclusion that the trustee may not avoid the lien.  This is because 

section 48-2-5 provides that the claim of lien relates back to the start 

of construction on the project and has priority over any later filed lien.  

Thus a claim of lien may be perfected against property of the 

bankruptcy estate even after the filing of the bankruptcy petition, as 

long as the time limits of the lien law are complied with. 

Once the lien has been properly perfected, the next issue is 

whether the trustee may avoid the effect of the lien as a preference.  

Generally, where pursuant to statute the mechanic’s lien relates back 

for purposes of filing date the trustee cannot avoid the lien.91  The 

 
89  11 U.S.C. § 362(b)(3). 
90  11 U.S.C. § 546(b). 
91  Paul v. Monts, 906 F.2d 1468 (10th Cir. 1995); and In re Scanlon, 239 F.3d 
1195 (11th Cir. 2001). 
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trustee’s powers to avoid a mechanic’s lien perfected post petition are 

set forth in section 545 of the Code. 

The trustee may avoid the fixing of a statutory lien on 
property of the debtor to the extent that such lien-...(2) 
is not perfected or enforceable at the time of the 
commencement of the case against a bona fide 
purchaser that purchases such property at the time of 
the commencement of the case, whether or not such a 
purchaser exists.92 

As mechanics’ liens in New Mexico relate back to the commencement 

of construction and attach at that point, there is generally no dispute 

that they are not subject to avoidance by the trustee.  However, an 

issue that will occasionally arise is whether the lien is a “statutory lien” 

or a “judicial lien.”  This issue has not been addressed by any court in 

New Mexico.  For purposes of the Code, a “judicial lien” is defined as a 

“lien obtained by judgment, levy, sequestration, or other legal or 

equitable process or proceeding.”93  In contrast the Code defines a 

“statutory lien” as a “lien arising solely by force of a statute on 

specified circumstances or conditions.”94  The argument is occasionally 

made that since the creation and enforcement of a mechanic’s lien 

requires judicial intervention, it should be categorized as a “judicial 

lien.”95  However, the majority of courts that have addressed this issue 

have determined that mechanics’ liens are “statutory liens.”96 

 
92  11 U.S.C. § 545. 
93  11 U.S.C. § 101(32). 
94  11 U.S.C. § 101(47). 
95  See Matter of Lowery Brothers, Inc., 589 F.2d 851 (5th Cir. 1979); In re 
Ramsey, 89 B.R. 680 (Bankr. S.D.Ohio 1988) and Matter of Reardon, 10 B.R. 697 
(Bankr. D.Conn. 1981). 
96  Id. 
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 Once the lien has been perfected, the question becomes whether 

the lien may be enforced.  This is of course a violation of the automatic 

stay, as any proceeding with respect to the lien would require the 

naming of the bankruptcy debtor.  In order to enforce a claim of lien 

once perfected the automatic stay will have to be lifted.  However, the 

lien against the property of the debtor ensures that no disposition of 

the property is possible without satisfying the claim of lien.  As real 

property is often the most valuable asset of a bankruptcy estate, a 

security interest in the property often will result in payment of the lien 

without any further action on the part of the lien claimant.  This is, of 

course, true only for property in which the debtor has a fee interest.  

Where the debtor has less than a fee interest, the fee owner may 

reclaim the property and if the lien has not been filed against both the 

fee and equitable interests in the property expunge the claim of lien or 

at least devalue it to such an extent that it is worthless. 

I. Condominium Liens. 

 As more and more commercial residential projects are being 

constructed as lofts or condominiums it is imperative for the 

developer, contractor and supplier to be aware of some of the 

distinctions that apply to liens on condominium units.  There is nothing 

in the Mechanics’ and Materialmen’s Lien Law that would lead you to 

the conclusion that mechanic’s liens on condominiums function any 

differently from liens on any other commercial project.  Such is not the 

case, however.   

 For the establishment of a condominium there are several 

separate statutory sections based on the Uniform Condominium Act, 

which was promulgated in 1980 and was adopted in New Mexico in 
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1982.97  The majority of the Condominium Act provides guidance on 

how condominium associations are to be established and the rights 

and responsibilities of condominium association members.  Section 47-

7C-17, however, is of particular importance with regard to the 

entitlement and enforcement of mechanic’s liens. 

 Section 47-7C-17 contains two sections applicable to mechanic’s 

liens.  Subparagraph C provides that: 

Whether perfected before or after the creation of the 
condominium, if a lien other than a deed of trust or 
mortgage, including a judgment lien or lien attributable to 
work performed or materials supplied before creation of 
the condominium, becomes effective against two or more 
units, the unit owner of an affected unit may pay to the 
lienholder the amount of the lien attributable to his unit, 
and the lienholder, upon receipt of payment, shall 
promptly deliver a release of the lien covering that unit.  
The amount of the payment shall be proportionate to the 
ratio which that unit owner’s common expense liability 
bears to the common expense liability of all unit owners 
whose units are subject to the lien.  After payment, the 
association shall not assess or have a lien against that unit 
owner’s unit for any potion of the common expenses 
incurred in connection with that lien.98 

Subparagraph C applies to claims of liens for improvements made prior 

to the creation of the condominium association and the filing of the 

condominium declaration.  This is because Subparagraph C indicates 

that it applies to liens “attributable to work performed or materials 

supplied before the creation of the condominium”.  The Condominium 

Act defines the “condominium” as “real estate, portions of which are 

designated for separate ownership and the remainder of which is 

 
97  NMSA 1978, §47-7A-1 et seq.; NMSA 1978, §47-7B-1 et seq.; NMSA 1978, 
§47-7C-1 et seq. and NMSA 1978, §47-7D-1 et seq. 
98  NMSA 1978, §47-7C-17(C) (1982). 
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designated for common ownership solely by the owners of those 

portions”.99  The vesting of the real estate in the separate owners does 

not occur until the condominium declaration is filed, usually towards 

the completion of the project. 

 Unless the condominium declaration is filed prior to the 

commencement of construction, a claim of lien will attach to each 

individual unit separately and each unit will be liable for a portion of 

the lien to the same extent that the unit is responsible for a portion of 

the common area charges.  Notice that the lien under the 

Condominium Act does not attach to common areas so the only 

recourse is to individual units. 

 The fact that the lien attaches to the individual condominium 

units makes the actual process of perfecting your lien and enforcing 

the lien significantly more complicated, and more expensive.  For 

instance, the Mechanic’s and Materialmen’s Lien Law provides that 

your claim of lien must identify the owner of the real estate subject to 

the claim of lien.100  It is possible therefore that if the lien priority date 

precedes the filing of the condominium declaration, but the claim of 

lien is actually recorded after the condominium declaration has been 

filed, or worse individual units have been sold, the claim of lien must 

separately identify the owner of each unit.  Similarly, Section 48-2-7 

provides that where a claim of lien is filed against two or more 

improvements owned by the same person, the person filing the claim 

of lien must designate the amount due on each of the 

 
99  NMSA 1978, §47-7A-3 (1982) 
100  NMSA 1978, §48-2-6 (1979). 
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improvements.101  The effect of failure to separately identify the 

amount due on each improvement is that the claim of lien’s priority is 

postponed to other liens.102  While not decided in New Mexico other 

states have found that the failure to separately identify the amount 

due on each condominium unit resulted in the claim of lien being 

invalid.103 

 While it is not clear that the claim of lien must separately 

identify each unit owner in New Mexico, when foreclosing on a 

condominium lien you must name each unit owner and every party 

with an interest in each unit.104  This would include not only each unit 

owner, but also any mortgage holders or other lien claimants against 

the units.  Failure to name individual owners may preclude the lien 

claimant from proceeding for its lien against that unit. 

 Further, as Section 47-7C-17 provides that each unit owner is 

responsible only for the portion of the claim of lien that corresponds to 

that unit’s portion of the common areas issues arise as to enforcement 

where you can not enforce the claim of lien against all the units in the 

condominium.  This particular issue has come up repeatedly in the last 

couple years on various projects here, but has yet to be decided 

authoritatively in New Mexico.  I have seen it arise in one of two ways.  

First, the claim of lien is recorded, but in order to receive payment 

from the developer the lien claimant releases individual units as they 

 
101  NMSA 1978, §48-2-7 (1953). 
102  Id. 
103  Argonne Constr. Co. v. Norton, 29 B.R. 731 (U.S.D.C. N.D. Ill. 1983); ECC 
Constr., Inc. v. Ganson, 82 Cal. App. 4th 572 (2000); and Belle View Condominiums 
v. Drytech, Inc., 65 Va. Cir. 169, but see, Kershaw Excavating Co. v. City Systems, 
Inc., 581 A.2d 1111 (1990); and Metco, Inc. v. Moss Creek, Inc., 529 Pa. 53 (1992) 
104  Pickett et al v. Comanche Constr., Inc., 108 Nev. 422 (1992). 
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are sold.  Second, the claim of lien is recorded after units have been 

sold to individual unit owners who bought without notice of the claim 

of lien or right to lien.  Where the claim of lien is for work performed 

on all of the units can the lien claimant divide its claim of lien among 

the units subject to its lien and recover payment for the work 

performed on all units from the owners of a limited number of units.  

As indicated this issue has not been addressed in New Mexico, but 

courts in other states have refused to allow enforcement of a blanket 

lien against a limited number of units.105  

 The second portion of Section 47-7C-17 applicable to mechanic’s 

liens is subparagraph D which provides: 

Subsequent to the recording of the declaration as provided 
in the Condominium Act and while the real estate remains 
subject to that act, no lien shall arise or be effective 
against the real estate.  During the period, liens or 
encumbrances shall only arise or be created against each 
unit and the percentage of undivided interest in the 
common elements, appurtenant to the unit, in the same 
manner and under the same conditions as liens and 
encumbrances may arise or be created upon any other 
parcel of real property subject to individual ownership, 
provided, however, that no labor performed or materials 
furnished, with the consent or at the request of a unit 
owner or his agent or his contractor or subcontractor, shall 
be the basis for the filing of a lien pursuant to law against 
the unit or other property of another unit owner not 
expressly consenting to or requesting the same; except 
that express consent shall be deemed to be given by the 
owner of any unit in the case of emergency repairs.  Labor 
performed or materials furnished in accordance with the 
Condominium Act, the declaration or bylaws, shall be 
deemed to be performed or furnished with the express 

 
105  Brunzell v. Lawyers Title Ins. Corp., 101 Nev. 395 (1985); and Tamarack Village 
Assoc. v. Luke F. Sweeney, Inc., 1993 Conn. Super. LEXIS 2874 (1993). 
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consent of each unit owner and shall be the basis for the 
filing of a lien pursuant to law against each of the units.106 

Subparagraph D picks up all liens for improvements which are 

constructed after the recording of the condominium declaration.  Here, 

unlike with liens for improvements constructed prior to the filing of the 

declaration, the application of the act is relatively straightforward.  If 

you contract with and perform work for a unit owner your lien is only 

applicable to that unit.  Note that this is the sole exception to the 

Mechanic’s and Materialmen’s Lien Law provision which provides a 

claim of lien on the property improved and such surrounding property 

as is necessary for its enjoyment.107  Normally where you improve a 

portion of property your lien would extend to that other property 

necessary for the enjoyment of the improved property, hallways, 

parking spaces, swimming pool, etc.  This is not true for 

condominiums.  Under no circumstances are you entitled to a claim of 

lien against the common elements of the condominium building.108 

 The concern with Subparagraph D is that since your lien is only 

valid against the property of the person hiring you to perform the work 

you must be sure that you know who they are and what interest they 

have in the property.  If a unit owner wants a shade structure next to 

the swimming pool since they recently moved from New York and are 

not used to the sun then if you construct the shade structure your lien 

is limited to their unimproved unit, since no other unit owner has 

agreed to pay for the improvement of the common areas. 

 
106  NMSA 1978, §47-7C-17(D) (1983). 
107  NMSA 1978, §48-2-4 (1953) 
108  NMSA 1978, §47-7C-17 (1983) 
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III. STOP NOTICE ACT. 

 The 1989 legislature passed the Stop Notice Act and it is 

presently in effect.  A copy of the Act follows this paper as 

Attachment 8. (p. 97 to 105) The apparent purpose of the Act was 

to provide a method whereby subcontractors could claim funds in 

the hands of construction lenders.  The Act is replete with notice 

requirements and time limitations that can limit its availability. 

 A. Disclosure.   

 In any situation where an original contractor is going to 

contract with a subcontractor or materialman, the original 

contractor must provide the subcontractor or materialman with the 

following information: 

 (1) the name and address of the owner; 

(2) the name and address of the construction lender, 
if there is one, and the loan officer who made the 
loan; 

 (3) an accurate description of the residential site. 

This same disclosure must be given by the subcontractor to its sub-

subs and material suppliers. 

 The disclosure provisions are mandatory, but unfortunately 

the Act does not say what results if they are not given.  This is a 

matter which the courts will need to resolve. 

 B. Preliminary Notice.   

 A Preliminary Notice must be given by any person who may 

wish to use the Stop Notice Act within twenty (20) days after that 

person began to supply labor or materials.  Alternatively, the 

Preliminary Notice can be delivered later but it protects only for 
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materials and labor provided for the preceding twenty days and 

thereafter. The Preliminary Notice must be hand delivered or 

mailed, return receipt requested, to the construction lender and the 

owner.  The Preliminary Notice needs to inform the owner and 

lender that the labor or materials provided may be subject to a stop 

notice if the subcontractor or materialman is not timely paid. 

 C. The Stop Notice.   

  1. Contents:  The Stop Notice must be signed and 

verified by the claimant or its agent.  It must contain all of the 

following: 

  a. the name of the claimant; 
 
  b. the date the claimant filed the  

preliminary notice; 

 c. the date the claimant’s request for payment 
was presented to the original contractor; 

  d. the name of the owner and original 
contractor; 

 e. a description of the kind of labor or 
materials furnished or agreed to be furnished; 

 f. the name of the person who ordered the 
labor or who accepted the materials; 

 g. the total cost of the labor or materials to be 
furnished; 

 h. the cost of the labor furnished or materials 
furnished; 

  i. the balance due; and 

 j. a demand that the lender or owner, if there 
is no lender, withhold sufficient money from the 
construction loan funds to satisfy the demand. 
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  2. Bond:  The Stop Notice must be accompanied by 

a bond equal to one and one/quarter of the amount claimed to 

protect the owner and lender against damages.  The bond may be 

from a corporate surety or may be in the form of cash collateral.  It 

is the bond requirement that frequently prevents a subcontractor 

from proceeding with the stop notice. 

  3. Time and Delivery:  The Stop Notice must be 

given no earlier than twenty days nor later than thirty days from 

the date the request for payment was presented.  That is to say 

that there is a ten-day window of opportunity commencing twenty 

days after request for payment.  The Stop Notice must be hand 

delivered by a small package express carrier to the construction 

lender.  If there is not a construction lender, the hand delivery must 

be to the manager or responsible person at the address where the 

construction loan originated. 

  Once the hurdles have been jumped and the Stop 

Notice properly given the construction lender or owner, that person 

must retain sufficient money to satisfy the claim, if there is that 

much left in the loan.  If they do not, they are liable for the amount 

of the claim. 

 D. Limitations on Suit.   

 The claimant must file suit to satisfy the Stop Notice no 

sooner than thirty days after its delivery nor later than sixty days 

after delivery.  A written notice must be mailed to the recipient of 

the Stop Notice within five days of the suit.  During the pendency of 

the suit the claimant may not file a lien. 

 E. Discharge and Claim Satisfied Notice.   
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 The Stop Notice is discharged when time for filing expires, or 

when a bond is posted to cover the Stop Notice, or when the Stop 

Notice is satisfied.  If the Stop Notice is satisfied, i.e. paid, the 

claimant must give notice to the lender or owner, if there is no 

lender, within ten days.  This notice that the claim has been 

satisfied must contain all of the information contained in the Stop 

Notice itself. 

 F. Contractor's Affidavits.   

 Upon receiving full payment the original contractor is required 

to provide the owner with an affidavit that all invoices and charges 

have been paid.  If they have not, it is required to give an affidavit 

that states who has been paid in full, who has not been paid in full 

with accompanying lien waiver, and who has not been paid and has 

not provided a lien waiver.  In the discretion of the owner, the 

owner may withhold funds sufficient to pay the unpaid invoices, 

which funds shall be placed in an escrow account pending 

disbursement of money upon approval of original contractor.  It is a 

fourth-degree felony to sign a false affidavit. 

IV.    OIL AND GAS LIENS, LIENS ON WELLS AND PIPELINES. 

 In addition to a Mechanics Lien allowed on the construction of 

improvements that often are associated with pipelines and 

construction of a working well for an oil production site, the 

provider of labor and materials has an additional lien for labor and 

materials furnished or hauled for use of oil and gas wells or 

pipelines.  The New Mexico statutes, §70-4-1 et seq., provide a 

right to claim a lien for person who shall, by contract, express or 

implied, or partly expressed or implied, with the owner of any land, 
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oil and gas permit, leasehold, lease for oil and gas purposes, or 

with the owner of an gas, oil, or gasoline pipeline, or with a 

purchaser under executory contract, or with the trustee or agent of 

the owner, or with one who the owner has authorized or knowingly 

permitted to contract, or with a receiver appointed for any of the 

property of the owner, performed labor, furnish or haul material, 

equipment, tools, machinery, or oil well or gas well supplies, used 

or employed, or to be used, or to be employed in the digging, 

drilling, torpedoing, completing, maintaining, equipping, operating 

or repairing any oil or gas well, or in the construction, or operation, 

maintenance, or repairing of any gas, oil or gasoline pipeline, or 

who shall furnish or haul any oil or gas well supplies, or perform 

any labor, in constructing or putting together any of the equipment 

or machinery used or employed or to be used or to employed in 

drilling, torpedoing, completing, maintaining, equipping, operating, 

or repairing any oil and gas well, shall have a lien upon the whole of 

the land, oil and gas permit, leasehold, lease for oil and gas 

purposes, oil pipeline, gas pipeline, or gasoline pipeline, and right-

of-way therefore, the building and equipment thereon, and the 

appurtenances thereto, the proceeds from the sale of oil and gas 

produced or the appurtenances thereto, the proceeds from the sale 

of oil and gas produced therefrom inuring to the working interest, 

and upon the materials, tools, machinery, equipment and supply so 

furnished or hauled, and upon the oil and gas well for which they 

were furnished or hauled, and upon any other oil and gas wells, 

fixtures, machinery, tools, equipment, and appliance, used or 

employed, in operating or developing for oil and gas purposes upon 
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the land, oil and gas permit, leasehold, or lease for oil and gas 

purposes, for which the material, tools, machinery, equipment or 

supplies were furnished or hauled, or labor performed, for the 

amount due to him for the materials, tools, the machinery, 

equipment, oil and gas well supplies, hauling, or labor, and interest 

from the date the amount is due.  The lien does not extend to the 

underlying fee or royalty interest unless expressly provided by 

contract nor shall it extend to the property, leasehold, or working 

interest of any owner who does not have a working interest in the 

well upon which the labor was performed, or for which the materials 

were furnished or hauled.  A copy of the statute follows this paper 

as Attachment 9. (p. 106-111). 

 An oil and gas lien in this instance shall be preferred to all 

other liens or encumbrances which may attach to or upon the land, 

oil and gas permits, leasehold, lease for oil and gas purposes and 

the building, machinery, equipment and impertinences or upon any 

oil pipeline, gas pipeline, or gasoline pipe, and the right-of-way 

therefore of such oil and gas wells.  The lien primarily applies to the 

proceeds from the sale of oil and gas produced, therefrom, inuring 

to the working interest, and materials, tools, machinery, equipment 

and supplies so furnished or hauled and fixtures and appliances 

thereon, subsequent to the commencement of the labor performed, 

or the furnishing, or hauling or putting up materials, tools, 

machinery, equipment or supplies; and the lien shall follow the 

property and each part thereof, and be enforceable against the 

property wherever it may be found.  As stated earlier, typically a 
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lien can be filed in addition to a traditional mechanic man’s lien that 

if filed for purposes of construction.  

 The primary effect of the oil and gas lien is that it is allowed 

to be filed against a property interest as contradictory on the 

mechanic’s lien that also may be filed against a property interest 

but is primarily against the fee interest in the land.  As stated 

earlier, a mechanic’s lien can be filed against the fee interest in the 

land or whatever property interest the user has in that land.  The 

benefit of the oil and gas lien is the specific statement in the statute 

that it attaches to the proceeds from the production of the land.  

The primary reason for the existence of an oil and gas lien is that 

most oil and gas producing properties are on government land.  

There is a prohibition against filing a lien against land owned by the 

government.  A majority of the oil and gas producing properties 

belong to the State of New Mexico or the Federal Government 

Bureau of Land Management.  The State of New Mexico manages 

the land for either the Federal Government or the State.  There is a 

prohibition against filing mechanics’ liens against property owned 

by the State.  The oil and gas lien statute allow the filing of a lien, 

which is essentially of a lien against property owned by the State or 

the Federal Government since it attaches to the proceeds of the 

development of that property and not to the land.   

 The statute was also quite clear in that if the mineral interest 

is leased and the land is owned by a private party, the lien does not 

attach to the private parties’ interest in that land other than the 

mineral interest.  It is most common to see that private property 

owners own the surface of the land but not the mineral rights of the 
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land.  This form of lien does not encumber the surface use of the 

land of the private owner, it only encumbers the mineral interest 

that is owned by a different entity that is benefiting from the 

proceeds from producing those mineral interests.   

 The statute allows that this lien be preferred to all other liens 

or encumbrances, which may attach to the land, oil or gas permit, 

leasehold, lease for oil and gas purposes and the buildings, 

machinery, equipment and appurtenances, or upon any oil pipeline, 

gas pipeline or gasoline pipeline and the right-or-way thereon, or 

such oil and gas wells, the proceeds from the sale of oil and gas 

produced therefrom inuring to the working interest, and the 

materials, tools, machinery, equipment and supplies so furnished or 

hauled, fixtures or appliances thereon.   

 The process for using, developing an oil well or putting in a 

pipeline is a quite lengthy process.  The statute allows for a period 

of time between providing materials to be considered as one 

instance for purposes of the lien with certain restrictions.  The 

statute states that the any labor performed, or materials, 

machinery, tools, equipment or supplies so furnished or hauled by 

any person entitled to a lien under the provisions of the oil and gas 

lien act shall be considered as having been furnished under a single 

contract regardless of whether or not the same was performed or 

furnished at different time or on separate orders, provided no more 

than one hundred twenty days shall have elapsed between the date 

of performance of the labor and the date of furnishing or hauling of 

parts of the materials, tools, equipment, machinery, or supplies and 

the date of whichever materials, tools, equipment, machinery or 
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supplies are next performed, hauled or finished.  The statute does 

not require that separate liens be filed on a large continuing project 

with intermittent supplies unless the duration between providing 

material is greater than one hundred and twenty days, it appears 

that a separate lien should generally be filed upon or before the 

expiration of that one-hundred-and-twenty-day period.  It is 

difficult to know if you are going to provide more material to a 

pipeline project that will expire at that one-hundred-and-twenty-

day period, so it is good practices to file the lien on the ninetieth 

day after you have provided the material in order to perfect your 

interest.  

 The act also protects subcontractors, giving them the exact 

same rights as the direct provider of material to the owner of the oil 

and gas production or the pipeline.  The act specifically mentions 

that providing supplies to a subcontractor is protected.  The act 

does not speak about the subcontractor to subcontractors or 

suppliers to suppliers.  It would be fair to assume, although not 

tested by the court, the act does not apply to subcontractors or 

second tier subcontractors or suppliers to suppliers.  The act further 

goes on the state priority of the subcontractor or suppliers to the 

original subcontractor lien has the same preference and priorities 

and on an equality with the lien of an original contractor.  It 

appears that the statute without saying so equates the filing of the 

lien to the first day that work was performed on the oil and gas 

development interest. 

 A. Timing for filing the lien. 
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  Every original contractor, within two hundred and ten 

days after the performance of the last labor or the furnishing or 

hauling of the last item of material, tools, machinery, equipment or 

supplies, and every person, except the original contractor, claiming 

the benefit of the oil and gas lien act within one hundred and eighty 

days after the performance of the last labor or the furnishing or 

hauling of the last lien, or materials, tools, machinery, equipment 

or supplies shall file for record with the county clerk of the county in 

which the property upon which the lien was claimed or situated, a 

claim setting forth the name and residence of the claimant, the 

amount and items claimed, the name of the person to whom the 

materials, tools, machinery, equipment or supplies were furnished 

or hauled or for whom the labor was performed, the name of the 

owner and the description of the property upon which the lien is 

claimed verified by affidavit.  A form of an oil and gas lien is 

attached as Attachment 10. (p. 112-115). 

 The original provider of labor, equipment or services to the 

person who is owns the pipeline or the drilling apparatus has two 

hundred and ten days to file a lien whereas a subcontractor to any 

other entity that is performing services for the owner has one 

hundred and eighty days.  The statute is specific that it allows a 

claim of lien to be filed by parties identified in the oil and gas lien 

act.  The only parties mentioned is the original provider, the 

subcontractor and the supplier to the original provider and the 

subcontractor, as stated in Section 70-4-3 NMSA 1978.  The act 

does not extend the benefits of the lien past the subcontractor or 

the supplier to the subcontractor.   
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 The oil and gas lien are very similar to a mechanic’s lien in its 

requirements as to the details that must be set out in the lien.  The 

parties or whom the work is performed, the location, (legal 

description) the amount of  claim,  whom the lien Claimant is and 

then it must be verified.  The establishment of the legal description 

is what sets this form of lien from a Mechanics lien. The legal 

description as to where the work was performed is often times  

public property, that cannot be liened. The Statute liens the 

proceeds from the oil and gas wells, so in the legal description the 

name of the lease or the number assigned to the lease by the 

governmental authority suffices for the identification of the interest 

that is being liened.  The New Mexico Oil and Gas Commission 

maintains a database that is open to the public via the internet for 

the identification of various oil and gas liens if an address is 

provided to them or geographical coordinates are provided.  The 

identification of the particular oil and gas lien is quite user friendly.   

 Liens are to be recorded in the county of which the oil and 

gas well is located or the pipeline is located.  If there are multiple 

counties where the pipeline is located is should be recorded in each 

one of those counties.  The statute provides a limitation as to the 

owner’s exposure in that it limits the amount the owner has to pay 

under the lien to not more than the amount contracted by the 

owner to be paid to the original contractor.   

 The oil and gas lien differ from a mechanic’s lien in that the 

lien expires after one year after it was filed.  Unless a foreclosure 

action has commenced in the district court or if an extension or 

credit has been given and that should only be for one more year.  



 

 57 

The statute states that in no event, shall the lien continue in force 

for a longer time than two years from the time the lien is filed by 

any agreement or to give credit unless action to enforce the same 

shall commence in that time.  A foreclosure action  shall be brought 

within one year unless there is some arrangement with the owner 

to postpone the bringing of that action and that postponement shall 

not extend past one additional year.  The lien must be enforced in 

the county of which the property is situated to which the lien 

attaches.  If the lien attaches to property situated in more than one 

county, the action may be brought in any county where part of the 

property is situated.  Foreclosure of the lien is final as no 

redemption period is allowed. 

 The lien claimant is allowed to recover its filing and recording 

fees and reasonable attorney’s fees in a foreclosure action or any 

type of appellate action. That is very similar to the mechanic’s lien 

act and it is undecided if attorney’s fees are allowed if the lien is not 

foreclosed upon. 

 The statute gives no preference to the filing of the lien 

between an original contractor and a subcontractor except that a 

preference is given to a person for labor personally performed.  The 

statutes specifically create a preference for labor performed but 

does not provide how that preference is to be addressed in a 

foreclosure action.  It is thought that the labor preference would 

garner a recovery priority if the resulting foreclosure of a lien does 

not net the full value of the total claims of liens.  In other words, if 

a foreclosure action does not net the full value of all liens filed 

against the particular property or oil and gas interest, then the 
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proceeds would be first applied to laborers, and the remainder 

apportioned to the original contractors and subcontractors equally.  

The oil and gas lien is a very effective tool for getting paid from the 

proceeds of the production of the oil and gas or from the proceeds 

from the use of the pipeline that is not afforded to a person who 

files a traditional materialman’s or mechanic’s lien. 

 

V. BONDS. 

 A. Types of Bonds. 

 Bonds are a form of surety insurance.  In New Mexico, the 

Insurance Code applies to sureties.109  Surety insurance is defined 

at NMSA 1978 §59A-7-8 (1995 Repl.).   A copy of the statute 

follows this paper as Attachment 11. (p. 116-119)  For our 

purposes only part of the definition is relevant: 

B. Insurance guaranteeing the performance of 
contracts, other than insurance policies, and 
guaranteeing and executing bonds, 
undertakings and contracts of suretyship…. 

 One should be careful, however, not to equate surety 

insurance with what one normally considers insurance.  A surety 

does not agree to cover a loss for its principal, but to cover the loss 

for the obligee.  The principal is liable to the surety for the amount 

of the loss. 

 It is necessary to classify bonds as common law or statutory.  

A common law bond has neither its existence nor its terms required 

by statute.  It is interpreted by the general principles of contract 

 
109 NMSA 1978 §59A-1-5 (1999 Cum. Supp.). 
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law and must be read to know what coverage is provided.  A 

statutory bond is one that is prescribed by statute.  It is interpreted 

not only by its contractual terms but also by the terms of the 

statute and public policy.110  Bonds provided by subcontractors are 

always common law bonds.  The type of project, i.e. federal public 

work, state public work, private, provides you the first step in the 

analysis of the bond's terms. 

 Performance Bonds are bonds guaranteeing the performance 

of contractual obligations.  In the case of a general contractor's 

bond, the owner is the person (obligee) covered by a performance 

bond.  The obligations of the bonding company (surety) are started 

by the default of the contractor and usually by notice of default.  

The owner or obligee must have performed the obligations required 

of the owner.  The liability of the surety is co-extensive with those 

of the contractor (principal) with the exceptions to be noted.  

Generally, the surety has a number of options upon default: 
  

1. Cure the default, which may involve financing the 
contractor so that the contractor can complete the 
project; 

 
2. Take over and complete the contract in 

accordance with its terms; 
 

3. Obtain another contractor or allow the owner to 
obtain another contractor to perform the 
remaining work on the project; 

 
  4. Pay the owner the penal sum of the bond.  
 

 
110  Employment Security Commission v. C. R. Davis Contracting Co., Inc., 81 NM 23, 
462 P.2d 608 (1969) requirements of statute incorporated in bond. 
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Although an unpaid subcontractor or supplier may not sue on 

the performance bond, since non-payment is a default, the owner 

may require the performance bond to cure the default.  This 

provides a possible way for the owner to protect subcontractors and 

suppliers and, consequently, pressure should be brought on the 

owner to insist that any payment default be cured.  

Performance bonds have an express maximum amount known 

as the penal sum of the bond.  On statutory bonds that amount is 

set by a statutory formula.  The liability of the surety is limited to 

the penal sum of the bond with certain exceptions.  The principal 

exception is that if the surety assumes performance of the contract, 

it is then deemed to have waived the limitation and made itself 

liable just as its principal was under the contract.111 

 Payment bonds are bonds which guarantee the contractor's 

obligations to pay for its labor and materials.  As noted, payment 

bonds may be either statutory or private.  

 B.  Miller Act.  

  On federal projects The Miller Act, 40 USC §3131 et seq., 

requires the general contractor to the government on projects 

exceeding $100,000 to provide both a payment and performance 

bond.  As of July, 2000, however, the Federal Acquisition 

Regulations (FAR) additionally require payment bond protection for 

projects with an estimated value between $25,000 and $100,000.  
 

111  McWaters & Bartlett v. U. S. ex rel. Wilson, 272 F.2d 291 (10th Cir. 1959). 
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The performance bond must be in an amount deemed adequate by 

and with sureties satisfactory to the officer awarding the contract.  

The payment bond must be with sureties satisfactory to the 

contracting officer. As of July, 2000 the payment bond must be 

written in the full original contract price and must be increased as 

the contract price is increased.112  The FAR differentiates between 

contracts in excess of $100,000 and those in excess of $25,000, 

but less than $100,000.  The payment bond for any project in 

excess of $100,000 must have a payment bond in the full original 

contract amount, unless the contracting officer makes a written 

determination supported by specific factual findings that the same 

is impractical.  For projects between $25,000 and $100,000, 

however, the payment protection may be decreased or dropped on 

a finding by the contracting office that the lower amount is 

adequate for the protection of the government. 

 The payment bond is to protect "all persons supplying labor 

or material in the prosecution of the work provided for in the 

contract" with respect to which a bond is furnished.  This broad 

language was limited by the Supreme Court to apply only to those 

dealing directly with the contractor or with the contractor's 

subcontractors.113  This is the reason to determine how many 

contractual levels separate your company from the general 

contractor.  A subcontractor is one who "performs for or takes from 

the prime contractor a specific part of the labor and material 

 
112  Note that the Miller Act and the FAR regulations implementing it do not 
require a corresponding decrease in the value of the payment bond if the contract 
price is decreased. 
113  J. W. Bateson v. United States, 434 U.S. 586 (1978). 
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requirements of the original contract".114   A subcontractor may 

recover if it is a sub to the general or a sub to a sub of the general.  

Materialmen may recover if they provide direct to the general or 

direct to a subcontractor. They may not recover if they provide 

materials to a materialman or to a sub-subcontractor.   

  Perhaps the single greatest cause of clients’ losing the right to 

pursue the bond is when they are required to but do not file the 

necessary notice. 40 USC §3133 provides: 
 
A person having a direct contractual relationship with a 
subcontractor but no contractual relationship, express 
or implied, with the contractor furnishing the payment 
bond may bring a civil action on the payment bond on 
giving written notice to the contractor within 90 days 
from the date on which the person did or performed the 
last of the labor or furnished or supplied the last of the 
material for which the claim is made.  The action must 
state with substantial accuracy the amount claimed and 
the name of the party to whom the material was 
furnished or supplied or for whom the labor was done or 
performed…115. 

 The key is to recognize that if a subcontractor or materialman 

is not dealing directly with the company that has the contract with 

the public owner, it has to give notice to that company, usually the 

general contractor.  The purpose is to give the general contractor 

control over payment of the final project monies.  The notice is not 

a demand letter, although some courts have required the notice to 

indicate that the company is looking to the general contractor for 

payment,116 and there is no need for it to create hostility -- 

 
114  Clifford F. MacEvoy Co. v. U.S. ex rel. Calvin Tomkins Co, 322 U.S. 102 (1943); 
F.D. Rich Co. v. U.S. ex rel. Industrial Lumber Co., 417 U.S. 116 (1974). 
115  40 USC §3133 
116  Bowden v. United States, 239 F.2d 572 (9th Cir. 1956), cert den. 353 U.S. 957. 
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although it frequently does.  A sample notice of claim against the 

bond follows this paper as Attachment 12. (p. 118-119) In August 

1999 the Miller Act was amended to add the following language to 

Section 3133 immediately following the quoted section set forth 

above: 

The notice shall be served – 

(A) by any means that provides written, third party 
verification of delivery to the contractor at any place the 
contractor maintains an office or conducts business, or 
at the contractor’s residence; or 

(B) in any manner in which the United States marshal 
of the district in which the public improvement is 
situated by law may serve summons.117 

This modification eliminates the prior requirement that notice be by 

registered mail or personal service.  Given the practice in the 

construction industry of handling almost all communications by 

facsimile, this modification will allow the service of notice by 

facsimile, provided that it is programmed to provide verification of 

delivery.  The Miller Act was also amended with the addition of a 

new paragraph to §3133 providing that “[a] waiver of the right to 

bring a civil action on a payment bond required under this 

subchapter is void unless the waiver is—(1) in writing; (2) signed 

by the person whose right is waived; and (3) executed after the 

person whose right is waived has furnished labor or material for use 

in the performance of the project.”118 

 
117  40 USC §3133. 
118  40 USC §3133(c). 
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 The coverage of a payment bond requires consideration of 

two factors: first, the language of the bond; and, second, the 

language of the statute.  As noted above, the statutory 

requirements will override the bond language. The Miller Act 

payment coverage is for "labor and material in the prosecution of 

the work."  That has been interpreted to include: 
 
 a) Materials and equipment incorporated into the 

project; 
 
 b) Labor including fringes; 
 

c) Materials and equipment substantially used up in 
the construction of the project, such as, forms, 
fuel, tires;119 

 
d) Equipment rentals but not the capital cost of 

equipment that survives and is usable on other 
projects;120 

 
e) Some repairs that are not used up in the 

prosecution of the project; 
 
 f) Split authority on hauling materials and 

equipment; and 
 
 g) Federal withholding taxes.121 

These items come under the coverage for labor and material. There 

are additional items that an attorney needs to assess the nature of 

damages: 
 

a) Delay damages to the extent characterized as 
labor and material but not indirect such as lost 
profits; 

 
119  U.S. ex rel J.P. Byrne & Co. v. Fire Association, 260 F.2d 541 (2nd Cir. 1958). 
120  See, e.g., Illinois Surety Co. v. John Davis Co., 244 U.S. 376 (1917). 
121  Federal Tax Lien Act of 1966, §105b, 40 U.S.C.A. §105(b), 40 U.S.C.A. §3131. 
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b) Extra work if properly recoverable against the 

prime; 
 
 c) Interest to the extent allowed by state law;122 
 

d) Attorney's fees to the extent allowed under 
federal common law, i.e. where there is a 
contractual basis, a statute allowing recovery, or 
bad faith.123 

 Suit on the bond is brought in the name of the United States 

for the use of the claimant with jurisdiction, regardless of the 

amount in controversy, in the United States District Court where 

the contract was performed.124  Suit may be brought only within 

one year of the day on which the last labor was performed or 

material supplied.125   A copy of the bond [and contract] may be 

obtained from the department secretary or agency head upon 

submitting an affidavit that the claimant supplied labor or materials 

and has not been paid.126  Sample forms for the Affidavit are in 

Attachment 13 (p. 120-121). 

 Recently, there has been legitimate concern that the bond 

may not be of value because the surety is one of those that 

becomes unable to pay. Now more than in the past one must take 

care to determine who the sureties are before one can have faith in 

the bond. The failure of the surety appears to occur more 

frequently when the sureties are personal sureties rather than 

corporate sureties, but several corporate sureties have failed in the 
 

122  Arnold v. United States, 470 F.2d 243 (10th Cir. 1972); Also, as provided in the 
Prompt Payment Act Amendments of 1988 discussed above. 
123  F.D. Rich Co. v. U.S. ex rel. Industrial Lumber Co., 417 U.S. 116 (1974). 
124 40 USC §3131 et seq. 
125 Id. 
126 40 USC §3131 et seq.. 
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last few years.  On federal projects the corporate sureties are 

reviewed and approved by the Department of the Treasury.  The list 

is published on July 1st each year in the Federal Register as Circular 

570.  Copies may be obtained from the Surety Bond Branch, 

Financial Management Service, Department of the Treasury, 

Washington DC 20227 (AC 202) 287-3921, 

http://www.fms.treas.gov/c570/.  The Federal Acquisition 

Regulations127 require corporate sureties to appear on Circular 570.  

Personal sureties do not qualify through a central office.  Prior to 

changes in the regulations that took effect on December 28, 1989, 

personal sureties completed OMB form #3090-0005 which 

represented the assets of the surety.  It was the Contracting Officer 

that had the authority to investigate and to accept or reject 

personal sureties.  Due to some large losses for which the sureties 

had no assets or insufficient assets, the regulations were changed 

to require the assets to be secured by security agreements and 

mortgages.128 

 C. New Mexico "Little Miller Act". 

 New Mexico has a statute, the "Public Works Act",129 which is 

usually called the "Little Miller Act" because it is very similar. The 

Little Miller Act, if the Governor signs the recent legislation, will be 

amended effective July 1, 2015.  A copy is included in this paper 

and includes the 2015 legislation amending this statute. Attachment 

14 (p. 122-132) With the differences discussed below, it is 

 
127 FAR 28.202 (Jan. 22, 1991). 
128 FAR 28.203 (Jan. 22, 1991). 
129 NMSA 1978 §13-4-18 et seq. (1992 Repl.). 
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generally interpreted similarly to the federal Miller Act.  The 

requirement exists for construction contracts in excess of $25,000.  

Like the federal Miller Act the amount of the performance bond is 

set at 100% of the contract amount, but it can be reduced to 50%.  

The payment bond amount is set at 100% of the contract amount 

and it also can be reduced to 50%. 

 In State ex rel. W. M. Carroll & Co. v. K. L. House 

Construction Co., Inc.,130 the State Supreme Court refused to follow 

the federal courts and allowed a third tier supplier to recover.  

House was the general, Heights the mechanical subcontractor, 

Carlton the sheet metal sub-subcontractor and Carroll was a 

supplier to Carlton.  Under the Miller Act, Carroll is too remote, but 

under the little Miller Act the Supreme Court gave the full meaning 

to the phrase "all just claims for ... materials and supplies furnished 

... whether ... said materials and supplies be furnished, under the 

original contract or under any subcontract."  In addition, the court 

supported its interpretation by stating that the little Miller Act was 

intended to offer a comparable remedy to the lien law.   In 1987, 

however, the statute was amended and now reads "for the 

protection of all persons supplying labor and material to the 

contractor and its subcontractors...."131  This change in language 

may result in a legislative overruling of the W. M. Carroll case.   

Another coverage difference results because there is a special state 

 
130  99 N.M. 186, 656 P.2d 236 (1982). 
131 NMSA 1978 §13-4-18 (1987). 
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statute making unpaid premiums on worker’s compensation 

insurance within the coverage of the bond as "materials".132 

 As in the Miller Act, the Little Miller Act requires the obligee to 

provide a copy of the bond [and the contract] to a person providing 

materials or labor on the bonded project if that person submits the 

required affidavit.133  A sample Affidavit is attached as Attachment 

15 (p. 133-134).  In addition and different, one may obtain a 

certified statement of the date of final settlement.   

 The notice requirement under the Little Miller Act for 

subcontractors and suppliers who do not deal directly with the 

prime contractor is the same as under the Miller Act.  Suit 

requirements are a bit different.  A suit under the Little Miller Act 

may be brought up to one year after final settlement of the 

contract.134  This is a longer period than one year after last 

supplying labor or materials.  Suit is brought in the name of the 

State of New Mexico for the use of the claimant.  At the 

commencement of suit, the claimant must notify the obligee of the 

suit.135  There are special provisions for service of process.136  One 

must be careful to coordinate the suit requirements with the 

requirements for mediation of disputes concerning public works.  

The 1991 legislature passed the Public Works Mediation Act, which 

provides that mediation is required prior to filing a suit which 

concerns a dispute on a public work. 

 
132 NMSA 1978 §48-2-17 (1999 Cum. Supp.). 
133 NMSA 1978 §13-4-19.D. (1975). 
134 NMSA 1978 §13-4-19.C. (1975). 
135 NMSA 1978 §13-4-19.B. (1975). 
136 NMSA 1978 §13-4-21,-22, -23 (1937). 
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 It is unclear at this time exactly what effects the 2015 

amendments to the Little Miller Act will have.  The avowed purpose 

of the amendments was to make the Little Miller Act more closely 

resemble the lien law with regard to the requirement to prove 

incorporation of labor and materials into the project.  The 

legislation, as amended and passed, however, is not clear as to how 

it will be interpreted. One of the amendments was to incorporate 

into the Little Miller Act the language from the Mechanics’ and 

Materialmen’s Lien Law with regard to what work is covered, but 

the language of the lien law is ambiguous, and there is nothing in 

the language itself that would necessarily lead a court to decide 

that proof of incorporation was required.  The added language to 

address the incorporation requirement is that the bond covers 

“sums justly due for labor done or performed or materials furnished 

to be used in the construction of the project…”.  The underlined 

language is the language from the lien law, but, as will be seen, 

there is nothing in the language of the 2015 legislation that 

requires incorporation.  In fact, the language talks about coverage 

for materials furnished to be used in the construction of the project, 

whether the material actually is used or not.  Interestingly, the 

cases under the Miller Act use almost exactly the same language, 

“[e]very person that has furnished labor or material in carrying out 

work…”, to hold that there is no requirement for proof of 

incorporation, but rather, that the claimant needs to show a good 
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faith belief that the material was furnished for use on a bonded 

project.137 

 The other change in the 2015 amendment was insertion of 

language requiring that the determination as to what sums are 

“justly due” must be made based on the subcontract or other 

contractual relationship with the contractor furnishing the payment 

bond.  This language, while still not clear, should mean that when a 

court is asked to determine the amount of the claim covered by the 

bond, it does so with reference as to what would be a proper claim 

if asserted by the subcontractor or other direct claimant.  For 

instance, as discussed above under the Miller Act, attorney fees 

may be recoverable, if provided for by contract.  In determining 

whether the attorney fees are recoverable, however, the court 

should look to the direct agreement or subcontract with the bonded 

contractor, not to a purchase order or other agreement held by the 

party making the claim.  The effect of this amendment will likely be 

to eliminate recovery of additional items of damages that frequently 

occur in supplier credit agreements or manufacturer’s sales 

agreements, but that are not typically contained in subcontracts, 

such as recovery of attorney fees, late payment charges, interest 

claims, restocking fees, etc. 

 D. Private Bonds. 

 Private bonds are governed by their own terms.  Unlike the 

federal and state bond statutes, there is no statutory procedure for 

obtaining private bonds.  The unpaid party has to rely on a request 

 
137 Allsop Lumber Co., Inc. v. Continental Cas. Co., 73 N.M. 64, 385 P.2d 625 
(1963). 
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to the company posting the bond or the owner for whom it is 

posted.  One used to be fairly safe in expecting the bond notice and 

claims procedures to be quite similar to Miller Act and Little Miller 

Act bonds. This is no longer the case. For example, the new AIA 

bond form A312 has a much more cumbersome procedure, 

including: 
  

1. Even subcontractors and suppliers to the general 
must give notice to the surety with a copy to the 
owner stating that a claim is being made and the 
amount of the claim. 

 
2. For other claimants the 90-day rule is retained 

but notice must also go to the owner. In addition, 
the other claimants must have received a 
rejection in whole or in part of the claim or no 
response within 30 days of notice, and then have 
sent notice to the surety with copy to the owner 
stating that a claim is being made and enclosing a 
copy of the previous notice to the contractor. 

 
3. If the above notices have been complied with, 

then the Surety shall either pay or arrange 
payment or send an answer to the claimant with a 
copy to the owner within 45 days stating the 
amounts undisputed and the basis for disputing 
any other amounts. 

 
4. Suit shall be commenced in the jurisdiction of the 

location of the work. 
 

5. Suit must be commenced within one year of the 
last labor performed or within one year of the 
notice to surety, whichever is earlier. 

 

These types of procedures are becoming more frequent in private 

bonds.  Since the ability to be paid from a private bond depends on 

compliance with its terms, a potential claimant on a private bond 
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should attempt to get a copy at the start of the project when 

communication and response is generally easier than after payment 

stops.  

 E. Contractors’ License Bonds. 

 The Construction Industries Licensing Act, NMSA 1978, §60-

13-1 et seq. (1967) provides that all applicants for a contractor’s 

license or for renewal of a contractor’s license shall provide the 

Construction Industries Division with proof of responsibility.138  A 

contractor may provide the Division with proof of responsibility in 

any of three ways:  (1) a license bond, (2) an agreement of cash 

collateral assignment or (3) a current financial statement.  In the 

case of financial statements, the contractor must file an updated 

financial statement annually to assure the Division that the 

contractor remains financially capable of performing work at the 

dollar value limit established by the Division.  If the contractor opts 

to provide a bond or cash collateral assignment, then the bond or 

assignment must be such that the Division is entitled to thirty days’ 

notice of cancellation of the proof of responsibility. 

 The amount of the proof of responsibility required to be filed 

with the Division depends on the contracting limit assigned by the 

Division.  Thus a contractor licensed to perform projects under 

$25,000.00 must provide proof of responsibility in the amount of 

$500.00.  At the other end of the spectrum, a contractor licensed to 

perform projects in excess of $1,000,000.00 must provide proof of 

responsibility in the amount of $5,000.00. 

 
138  NMSA 1978, §60-13-49 (1989). 
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 Under prior versions of the Construction Industries Licensing 

Act, an aggrieved party could file a claim with the Construction 

Industries Division against the contractor’s bond.  As amended, 

however, the statute provides that the proof of responsibility is 

solely for the purpose of paying fines and penalties.139  Apparently 

under the new statute the proof of responsibility filed with the 

Division is intended to cover only penalties or fines assessed under 

sections 60-13-19, 60-13-23.1 and 60-13-52.  In amending the 

statute, however, the legislature failed to remove the provision 

limiting the time for filing a claim against a contractor’s license 

bond.  Thus, the statute still indicates that “[n]o legal action may 

be maintained on the proof of responsibility unless the action be 

commenced within twelve months after the case accrues or within 

twelve months after substantial completion of the project, 

whichever is earlier.”140  This limitation on filing an action makes 

sense only if the licensing bond is susceptible to a cause of action 

filed by a third party.  However, even if you were able to convince a 

court that you could make a claim against the licensing bond, the 

dollar value limits on the bonds would make such a cause of action 

useless in most instances. 

 

 

 

 

 

 
139  NMSA 1978, §60-13-49 (D) (1989). 
140  Id. at (H). 
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§48-2-1 et seq. NMSA 1978 (1995 Repl) 
Mechanics’ and Materialmen’s Liens 
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48-2-1 ["Lien" defined.] 
 
   A lien is a charge imposed upon specific property, by which it is made security for the 
performance of an act.  
 
History: Laws 1880, ch. 16, § 1; C.L. 1884, § 1519; C.L. 1897, § 2216; Code 1915, § 
3318; C.S. 1929, § 82-201; 1941 Comp., § 63-201; 1953 Comp., § 61-2-1.  
 
 
48-2-2 Mechanics and materialmen; lien; labor, equipment and materials furnished; 
definition of agent of owner 
 
   Every person performing labor upon, providing or hauling equipment, tools or 
machinery for or furnishing materials to be used in the construction, alteration or repair 
of any mine, building, wharf, bridge, ditch, flume, tunnel, fence, machinery, railroad, 
road or aqueduct to create hydraulic power or any other structure, who performs labor in 
any mine or is a registered surveyor or who surveys real property has a lien upon the 
same for the work or labor done, for the specific contract or agreed upon charge for the 
surveying or equipment, tools or machinery hauled or provided or materials furnished by 
each respectively, whether done, provided, hauled or furnished at the instance of the 
owner of the building or other improvement or his agent. Every contractor, subcontractor, 
architect, builder or other person having charge of any mining or of the construction, 
alteration or repair, either in whole or in part, of any building or other improvement shall 
be held to be the agent of the owner for the purposes of this section.  
 
History: Laws 1880, ch. 16, § 2; C.L. 1884, § 1520; C.L. 1897, § 2217; Code 1915, § 
3319; C.S. 1929, § 82-202; 1941 Comp., § 63-202; 1953 Comp., § 61-2-2; Laws 1965, 
ch. 184, § 1; 1991, ch. 43, § 1; 1993, ch. 252, § 1.  
 
 
48-2-2.1 Procedure for perfecting certain mechanics' and materialmen's liens 
 
   A. The provisions of Subsections B through D of this section do not apply to claims of 
liens made on residential property containing four or fewer dwelling units, to claims of 
liens made by an original contractor or to claims of liens made by mechanics or 
materialmen who contract directly with the original contractor. For purposes of this 
section, "original contractor" means a contractor that contracts directly with the owner. 
 
   B. No lien of a mechanic or a materialman claimed in an amount of more than five 
thousand dollars ($5,000) may be enforced by action or otherwise unless the lien claimant 
has given notice in writing of the claimant's right to claim a lien in the event of 
nonpayment and that notice was given not more than sixty days after initially furnishing 
work or materials, or both, by either certified mail, return receipt requested, facsimile 
with acknowledgement or personal delivery to: 
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         (1) the owner or reputed owner of the property upon which the improvements are 
being constructed; or 
 
        (2) the original contractor, if any. 
 
   C. If the owner or the original contractor claims lack of notice as a defense to the 
enforcement of a lien described in Subsection B of this section, the owner or contractor 
shall show that upon the request of the mechanic or materialman that the owner or 
contractor furnished to the lien claimant not more than five days after such request was 
made: 
 
        (1) the original contractor's name, address and license number, if there is an original 
contractor on the project;  
 
        (2) the owner's name and address; 
 
        (3) a description of the property or a description sufficiently specific for actual 
identification of the property; and  
 
        (4) the name and address of any bonding company or other surety that is providing 
either a payment or performance bond for the project. 
 
   D. The notice required to be given by the claimant pursuant to the provisions of 
Subsection B of this section shall contain:  
 
        (1) a description of the property or a description sufficiently specific for actual 
identification of the property;  
 
        (2) the name, address and phone number, if any, of the claimant; and 
 
        (3) the name and address of the person with whom the claimant contracted or to 
whom the claimant furnished labor or materials, or both. 
 
   E. A person required by the provisions of Subsection B of this section to give notice to 
enforce the person's claim of lien may elect not to give the notice, but may give the 
required notice at a later time. If the person elects to do so, the lien shall apply only to the 
work performed or materials furnished on or after the date thirty days prior to the date the 
notice was given. The provisions of Subsections C and D of this section apply to any 
notice given under this subsection. 
 
History: Laws 1990, ch. 92, § 2; 1993, ch. 252, § 2; 2007, ch. 212, § 1. 
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48-2-3 [Improvement of city or town lot or street; lien on lot.] 
 
   Any person who, at the request of the owner of any lot in any incorporated city or town, 
grades, fills in or otherwise improves the same, or the street in front of, or adjoining the 
same, has a lien upon such lot for his work done and materials furnished.  
 
History: Laws 1880, ch. 16, § 3; C.L. 1884, § 1521; C.L. 1897, § 2218; Code 1915, § 
3320; C.S. 1929, § 82-203; 1941 Comp., § 63-203; 1953 Comp., § 61-2-3.  
 
 
48-2-4 [Lien covers improvements and land.] 
 
   The land upon which any building, improvement or structure is constructed, together 
with a convenient space about the same, or so much as may be required for the 
convenient use and occupation thereof, to be determined by the court on rendering 
judgment, is also subject to the lien, if at the commencement of the work, or of the 
furnishing the materials for the same, the land belonged to the person who caused said 
building, improvement or structure to be constructed, altered or repaired, but if such 
person owned less than a fee simple estate in such land, then only his interest therein is 
subject to such lien.  
 
History: Laws 1880, ch. 16, § 4; C.L. 1884, § 1522; C.L. 1897, § 2219; Code 1915, § 
3321; C.S. 1929, § 82-204; 1941 Comp., § 63-204; 1953 Comp., § 61-2-4.  
 
 
48-2-5 Preference over other encumbrances 
 
   A. The liens provided for in Sections 48-2-1 through 48-2-17 NMSA 1978 are 
preferred to any lien, mortgage or other encumbrance which may have attached 
subsequent to the time when the building, improvement or structure was commenced, 
work done or materials were commenced to be furnished; also to any lien, mortgage or 
other encumbrance of which the lienholder had no notice and which was unrecorded at 
the time the building, improvement or structure was commenced, work done or the 
materials were commenced to be furnished.  
 
   B. Liens filed by registered surveyors shall have priority equal with other mechanics' 
and materialmen's liens, but work performed by registered surveyors shall not constitute 
the commencement of construction.  
 
History: Laws 1880, ch. 16, § 5; C.L. 1884, § 1523; C.L. 1897, § 2220; Code 1915, § 
3322; C.S. 1929, § 82-205; 1941 Comp., § 63-205; Laws 1947, ch. 8, § 1; 1949, ch. 18, § 
1; 1953 Comp., § 61-2-5; Laws 1991, ch. 43, § 2.  
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48-2-6 Time for filing lien claim; contents 
 
   Every original contractor, within one hundred and twenty days after the completion of 
his contract, and every person, except the original contractor, desiring to claim a lien 
pursuant to Sections 48-2-1 through 48-2-19 NMSA 1978, must, within ninety days after 
the completion of any building, improvement or structure, or after the completion of the 
alteration or repair thereof, or the performance of any labor in a mining claim, file for 
record with the county clerk of the county in which such property or some part thereof is 
situated, a claim containing a statement of his demands, after deducting all just credits 
and offsets. The claim shall state the name of the owner or reputed owner, if known, and 
also the name of the person by whom he was employed, or to whom he furnished the 
materials, and shall include a statement of the terms, time given and the conditions of the 
contract, and also a description of the property to be charged with the lien, sufficient for 
identification. The claim must be verified by the oath of himself or of some other person.  
 
History: Laws 1880, ch. 16, § 6; C.L. 1884, § 1524; C.L. 1897, § 2221; Code 1915, § 
3323; Laws 1921, ch. 108, § 1; C.S. 1929, § 82-206; 1941 Comp., § 63-206; 1953 Comp., 
§ 61-2-6; Laws 1979, ch. 168, § 1.  
 
 
48-2-7 [Claims against two or more buildings or improvements; statement of 
amount due; loss of preference.] 
 
   In every case in which one claim is filed against two or more buildings, mining claims 
or other improvements owned by the same person, the person filing such claim must at 
the same time designate the amount due to him on each of such buildings, mining claims 
or other improvements, otherwise the lien of such claim is postponed to other liens. The 
lien of such claimant does not extend beyond the amount designated as against other 
creditors having liens, by judgment, mortgage or otherwise, upon either of such buildings 
or other improvements, or upon the land upon which the same are situated.  
 
History: Laws 1880, ch. 16, § 7; C.L. 1884, § 1525; C.L. 1897, § 2222; Code 1915, § 
3324; C.S. 1929, § 82-207; 1941 Comp., § 63-207; 1953 Comp., § 61-2-7.  
 
 
48-2-8 Recording of liens; indexing; fees 
 
   The county clerk shall make a record of a claim that shall be indexed as deeds and other 
conveyances are required by law to be indexed and for which the county clerk may 
receive the same fees as are allowed by law for recording deeds and other instruments. 
Any claim, the form of which complies with the requirements of Chapter 48, Article 2 
NMSA 1978, shall be entitled to be filed of record. 
 
History: Laws 1880, ch. 16, § 8; C.L. 1884, § 1526; C.L. 1897, § 2223; Code 1915, § 
3325; C.S. 1929, § 82-208; 1941 Comp., § 63-208; 1953 Comp., § 61-2-8; 1981, ch. 351, 
§ 1; 2011, ch. 134, § 19. 
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48-2-9 Petition to cancel lien; security 
 
   A. The owner of any building, mining claim, improvement or structure subject to a lien 
under Sections 48-2-1 through 48-2-17 NMSA 1978 or an original contractor having a 
contract with that owner may petition the district court for the county in which the 
property or a part of it is located for an order canceling the lien. 
 
   B. Upon the filing of the petition, the district court judge shall examine the lien 
claimant's recorded demands and determine an amount sufficient to satisfy the recorded 
demands and any other damages, court costs or attorney fees that may be recovered by 
the lien claimant. Security, in the amount set by the judge and of a type approved by the 
judge, shall be deposited by the owner of the property or original contractor with the 
district court conditioned on the payment of any sum found to be validly due to the lien 
claimant. An owner or original contractor may not provide a single security for the 
cancellation of the lien of more than one claimant. 
 
   C. When the security is deposited under this section, the judge of the district court shall 
immediately issue an order canceling the lien and shall notify the county clerk with 
whom the lien was filed. Upon the recording of the order, the county clerk shall mark the 
filed lien as canceled. When an order is issued under this subsection, the claimant's lien 
attaches to the security and is enforceable as to the security in the district court in which 
it is deposited to the same extent as any other lien provided for in Sections 48-2-1 
through 48-2-17 NMSA 1978. 
 
History: 1953 Comp., § 61-2-8.1, enacted by Laws 1975, ch. 68, § 1; 2007, ch. 212, § 2. 
 
 
48-2-10 Limitation of action to enforce 
 
   No lien provided for in Sections 48-2-1 through 48-2-17 NMSA 1978 remains valid for 
a longer period than two years after the claim of lien has been filed unless proceedings 
have been commenced in a court of competent jurisdiction or in binding arbitration 
within that time to enforce the lien. A contingent payment clause in a contract shall not 
be construed as a waiver of the right to file and enforce a mechanic's or materialman's 
lien pursuant to Sections 48-2-1 through 48-2-17 NMSA 1978. 
 History: Laws 1880, ch. 16, § 9; C.L. 1884, § 1527; C.L. 1897, § 2224; Code 1915, § 
3326; C.S. 1929, § 82-209; 1941 Comp., § 63-209; 1953 Comp., § 61-2-9; Laws 1979, 
ch. 168, § 2; 1990, ch. 92, § 1; 2007, ch. 212, § 3. 
 
 
48-2-10.1 Repealed 
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48-2-11 [Construction with knowledge of owner subjects land to lien; notice by 
owner of nonresponsibility.] 
 
   Every building or other improvement mentioned in the second section [48-2-2 NMSA 
1978] of this article, constructed upon any lands with the knowledge of the owner or the 
person having or claiming any interest therein, shall be held to have been constructed at 
the instance of such owner or person having or claiming any interest therein, and the 
interest owned or claimed shall be subject to any lien filed in accordance with the 
provisions of this article, unless such owner or person having or claiming an interest 
therein shall, within three days after he shall have obtained knowledge of the 
construction, alteration or repair, or the intended construction, alteration or repair, give 
notice that he will not be responsible for the same, by posting a notice in writing to the 
effect, in some conspicuous place upon said land, or upon the building or other 
improvement situated thereon.  
 
History: Laws 1880, ch. 16, § 11; C.L. 1884, § 1529; C.L. 1897, § 2226; Code 1915, § 
3327; C.S. 1929, § 82-210; 1941 Comp., § 63-210; 1953 Comp., § 61-2-10.  
 
 
48-2-12 Contractor liable for liens of subcontractors 
 
   The contractor shall be entitled to recover upon a lien filed by the contractor only such 
amount as may be due to the contractor according to the terms of the contract, after 
deducting all claims of subcontractors under the contractor who have filed liens for work 
done and materials furnished, and during the pendency of the action, the owner may 
withhold from the contractor the amount of money for which the lien is filed unless the 
lien was asserted as a result of the owner's failure to pay the contractor for work done and 
materials furnished, and in case of judgment against the owner or the owner's property 
upon the lien, the owner shall be entitled to deduct from any amount due or to become 
due by the owner to the contractor the amount of the judgment. If the amount of the 
judgment exceeds the amount due by the owner to the contractor, or if the owner settles 
with the contractor in full, the owner shall be entitled to recover back from the contractor 
any amount paid by the owner, in excess of the contract price, and for which the 
contractor was originally the party liable. 
 
History: Laws 1880, ch. 16, § 12; C.L. 1884, § 1530; C.L. 1897, § 2227; Code 1915, § 
3328; C.S. 1929, § 82-211; 1941 Comp., § 63-211; 1953 Comp., § 61-2-11; 2007, ch. 
212, § 4. 
 
 
48-2-13 [Rank of liens; order of payment.] 
 
   In every case in which different liens are asserted against any property, the court in the 
judgment must declare the rank of each lien, or class of liens, which shall be in the 
following order, viz:  
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        A. all persons other than the original contractors and subcontractor;  
 
        B. the subcontractors;  
 
        C. the original contractors.  
 
And the proceeds of the sale of the property must be applied to each lien, or class of liens, 
in the order of its rank, and whenever, on the sale of the property subject to the lien, there 
is a deficiency of proceeds, judgment may be docketed for the deficiency in like manner, 
and with like effect as in actions for the foreclosure of mortgages.  
 
History: Laws 1880, ch. 16, § 13; C.L. 1884, § 1531; C.L. 1897, § 2228; Code 1915, § 
3329; C.S. 1929, § 82-212; 1941 Comp., § 63-212; 1953 Comp., § 61-2-12.  
 
 
48-2-14 Joinder of actions; attorney fees; costs 
 
   Any number of persons claiming liens may join in the same action, and when separate 
actions are commenced, the court may consolidate them. A prevailing party in a dispute 
arising out of or relating to a lien action is entitled to recover from the other party the 
reasonable attorney fees, costs and expenses incurred by the prevailing party. 
 
History: Laws 1880, ch. 16, § 14; C.L. 1884, § 1532; C.L. 1897, § 2229; Code 1915, § 
3330; C.S. 1929, § 82-213; 1941 Comp., § 63-213; 1953 Comp., § 61-2-13; 2005, ch. 
120, § 1; 2007, ch. 212, § 5. 
 
 
48-2-15 [Materials exempt from attachment or execution for purchaser's debts.] 
 
   Whenever materials shall have been furnished for use in the construction, alteration or 
repair of any building or other improvement, such materials shall not be subject to 
attachment, execution or other legal process, to enforce any debt due by the purchaser of 
such materials, except a debt due for the purchase-money thereof, so long as in good faith 
the same are about to be applied to the construction, alteration or repair of such building, 
mining claim or other improvement.  
 
History: Laws 1880, ch. 16, § 15; C.L. 1884, § 1533; C.L. 1897, § 2230; Code 1915, § 
3331; C.S. 1929, § 82-214; 1941 Comp., § 63-214; 1953 Comp., § 61-2-14.  
 
 
48-2-16 [Personal action for recovery of debt not affected.] 
 
   Nothing contained in this article shall be construed to impair or affect the right of any 
person to whom any debt may be due for work done or materials furnished to maintain a 
personal action to recover such debt against the person liable therefor.  
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History: Laws 1880, ch. 16, § 16; C.L. 1884, § 1534; C.L. 1897, § 2231; Code 1915, § 
3332; C.S. 1929, § 82-215; 1941 Comp., § 63-215; 1953 Comp., § 61-2-15.  
 
 
48-2-17 Contractors; workmen's compensation insurance premiums; rights against 
performance bond 
 
   Unpaid premiums or charges for the furnishing of workmen's compensation insurance 
furnished to any contractor or subcontractor, who is required by the terms of his contract 
or by law to obtain and carry such insurance, shall be and is hereby defined to be material 
furnished to the contractor or subcontractor for use in the performance of the contract, 
and the person, firm or corporation so furnishing the same shall have the same rights and 
remedies against any performance bond given in connection with such contract as if the 
workmen's compensation insurance so furnished were physical property, and as though a 
lien had been filed against the improved premises, but shall have no lien against the 
improved premises.  
 
History: 1953 Comp., § 61-2-17, enacted by Laws 1967, ch. 127, § 1.  
 
 
48-2-18, 48-2-19 Repealed 
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Attachment 2 

 
 
 
 
 
 
 
 
 

Notice of Non-Responsibility – Informal 
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Notice of Non-Responsibility 

New Mexico Mechanics' and Materialmen's Lien Law 

 

 

 

 

NOTICE is hereby given that the owner of the 
property upon which this notice is posted will not 
be responsible for any debts or liens filed under 
the New Mexico Mechanics' and Materialmen's Lien 
Law.  This Notice is given in accordance with NMSA 
§48-2-11 NMSA 1978 (1987 Repl.). 

 

Owner:         

By:         

Dated:        

 

 

 

 

Notice of Non-Responsibility 
New Mexico Mechanics' and Materialmen's Lien Law 
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Attachment 3 
 
 
 
 
 
 
 
 
 

Notice of Nonresponsibility – Long form 
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OWNER'S NOTICE OF NON-RESPONSIBILITY 
 

TO WHOM IT MAY CONCERN: 
 1. Notice is hereby given that the undersigned is the legal 
owner of the real property located at [address]     
 
 
and more particularly described as [legal description]    
 
 
 
 2. Other persons having an interest in such property, and the 
interest of such persons therein, are as follows: 
 
 
 
 
 3. On      , 20   , the undersigned 
first obtained knowledge of construction, alteration or repair, or 
intended construction, alteration or repair, upon the above-described 
property, involving  [describe construction, alteration or repair]  
 
 
 
 4. Less than three (3) days have elapsed since the 
undersigned first obtained such knowledge. 
 5. The undersigned will not be responsible for the described 
construction, alteration or repair; nor will the undersigned be 
responsible for any labor or materials that have been, are being, or 
may in the future, be furnished or supplied to the premises with 
respect to such construction, alteration or repair. 
 6. This notice is given pursuant to §48-2-11 NMSA 1978 
(1987 Repl.). 
 7. Dated and posted     , 20   . 
 
 
    Owner:        
 
    By:         
 
    Its          
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Attachment 4 
 
 
 
 
 
 
 
 
 

Affidavit of Posting – Notice of 
Nonresponsibility 

 



 

(p. 12) ATTACHMENT 4 
 

89 

Affidavit of Posting 
 
STATE OF NEW MEXICO } 
     } ss. 
COUNTY OF    } 
 
       , being duly sworn, deposes 
and states that: 
 1. The attached Owner's Notice of Nonresponsibility is a true 
and correct copy of a notice posted by me upon the property located 
at the address and as described above on     ,  
20  , in a conspicuous place upon the land, or upon the 
building or other improvement situated thereon by posting it upon:  
[describe place of posting]       . 
 2. I am the authorized agent of the owner and have read the 
attached notice and know the contents thereof, and the facts stated 
therein are true to the best of my knowledge. 
 
     Person Posting Notice: 
 
     By:         
      [Print Name] 
 
             
      [Signature] 
             
             
             
      [Address and Phone] 
 
 SUBSCRIBED AND SWORN TO before me on the    day 
of      , 20   , by     . 
 
             
      Notary Public 
My Commission Expires: 
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Attachment 5 
 
 
 
 
 
 
 
 
 

Letter - Notice of Right to Claim Lien 
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Notice of Right to Claim Lien 

   q   Certified Mail, Return Receipt Requested 
q   Fax with acknowledgement 

q   Personal Delivery 

To:   
 Owner, Reputed Owner or Original Contractor 

 Please take notice, pursuant to the New Mexico Mechanics' and 
Materialmens' Lien Law,  that this claimant has a right to claim a lien 
in the event of nonpayment.   

1. The property upon which the lien may be filed is described as: 

 

 

2. The Claimant is: 

  
Name 

  
Address 

  
Phone 

3. Claimant has contracted to provide or has furnished labor and or 
materials or equipment to: 

  
Name 

  
Address 

 Respectfully submitted, 
 XYZ Company 

   
 Gerald R. Claimant, President 
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Attachment 6 
 
 
 
 
 
 
 
 
 

Letter - Request for Information 
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Date 

   q  Certified Mail, Return Receipt Requested 
q   Fax with acknowledgement 

q   Personal Delivery 

Name and address of owner  
or original contractor 

Re: Request for Information 
 New Mexico Mechanics' and Materialmens' Lien Law 
 
Dear Sir: 

 In accordance with the New Mexico Mechanics' and 
Materialmens' Lien Law, please provide this company with the 
following information within five days of this request.  

1. The original contractor's name, address and construction license 
number, if there is an original contractor on the project; 

2. The owner's name and address; 

3. A description of the property or a description sufficiently specific 
for actual identification of the property; 

4. The name and address of any bonding company or other surety 
that is providing either a payment or performance bond for the 
project. 

This information should be sent to [return address].  For your 
information the "original contractor" is the person or company 
contracting directly with the owner for construction services. 

 The information requested is required so that this company can 
provide appropriate notice.  The statute provides that failure to 
provide the information within five days will affect your rights in the 
case of a lien. 

 Very truly yours, 
 XYC Company, Inc. 
 
 

   
 Gerald R. Claimant, President 
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Attachment 7 
 
 
 
 
 
 
 
 
 

Claim of Lien Form 
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CLAIM OF LIEN 
 

To: (NAME OF OWNER OF PROPERTY), owner or reputed owner of the 
premises hereinafter described, 

To: (NAME OF LEASEHOLD INTEREST OWNER IF APPLCABLE OTHERWISE 
DELETE) 

To: (NAME OF GENERAL CONTRACTOR), General Contractor (UNLESS YOU 
ARE THE GENERAL CONTRACTOR THEN DELETE) 

To: (NAME OF SUBCONTRACTOR IF APPLICABLE OTHERWISE DELETE) 
 
 You and each of you are hereby notified (YOUR NAME) (General 
Contractor, Subcontractor or Supplier), hereinafter called the claimant, 
hereby claims a lien in the sum of $$$,$$$.$$ plus interest and attorney’s 
fees upon the following described property, (Fee or Lease hold interest) to-
wit: 
 

(LEGAL DESCRIPTION OF PROPERTY, (AND) a/k/a  (STREET 
ADDRESS OF PROPERTY) 
 

together with all improvements thereon, for materials furnished and labor 
supplied by claimant in the construction, alteration and repair of a certain 
improvements situated thereon. 
 
 That a statement of claimant’s demands after deducting all just credits 
and offsets is hereunto annexed and marked Exhibit “1” and made a part of 
this claim plus interest and attorneys’ fees. 
 
 That the name of the owner or reputed owner of said property is 
(NAME OF OWNER OF PROPERTY and the name of the person or company 
with whom claimant (Contracted or subcontracted) is (NAME OF GENERAL 
CONTRACTOR AND/OR SUBCONTRACTOR AS APPLICABLE). 
 
 That the terms, time given and conditions of claimant’s contract are 
payable upon (receipt of invoice or other term as stated in the contract) 
(MAY ATTACH TERMS OF PAYMENT AS EXHIBIT “2”) 
 
 Wherefore, claimant claims a lien upon said property and 
improvements thereon in the amount aforesaid. 
 
         Claimant 
 (NAME OF YOUR COMPANY)  
 
 
 
       
 By:  
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STATE OF NEW MEXICO ) 
    ) ss. 
COUNTY OF BERNALILLO )  
 

Verification 
 
___________, being of lawful age and upon being duly sworn and upon oath, 
states and verifies as follows:  that (s)he has read the foregoing Claim of 
Lien and understands the contents thereof; that the matters and things 
contained therein are true and correct to the best of h(is)(ers) knowledge, 
information and belief. 
 
 
       
  
 
SUBSCRIBED AND SWORN TO before me this ____ day of (MONTH), 200(#). 
 
 
       
 Notary Public 
My Commission Expires: 
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Attachment 8 
 
 
 
 
 
 
 
 
 

§48-2-11 NMSA 1978 (1987 Repl.) 
 

Stop Notice Act 
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48-2A-1 Short title 
 
   This act [48-2A-1 to 48-2A-12 NMSA 1978] may be cited as the "Stop Notice Act".  
 
History: Laws 1989, ch. 301, § 1.  
 
 
48-2A-2 Purpose 
 
   The legislature finds there are practices within the industry of constructing residential 
properties containing not more than four dwelling units resulting in certain financial 
inequities and, therefore, declares that the purpose of the Stop Notice Act [48-2A-1 to 48-
2A-12 NMSA 1978] is to: provide for timely payment by an original contractor to 
persons contracted with to furnish labor or materials incorporated or to be incorporated in 
residential construction; define stop notices and their legal usage; encourage construction 
lenders to assert reasonable supervision, monitoring and control of funds disbursed to the 
original contractor for the timely payment of labor or materials; restrain and bar diversion 
of funds for purposes not directly involved with construction of the residential site 
improvement; and provide for criminal penalties.  
 
History: Laws 1989, ch. 301, § 2.  
 
 
48-2A-3 Definitions 
 
   As used in the Stop Notice Act [48-2A-1 to 48-2A-12 NMSA 1978]:  
 
        A. "bond" means good and sufficient sureties executed by a corporate surety entity 
or cash collateral;  
 
        B. "claimant" means any person entitled under the Stop Notice Act to give a stop 
notice for labor or materials furnished in connection with site improvement;  
 
        C. "claim satisfied notice" means a notice from the subcontractor or the materialman 
to the construction lender, if any, and the owner that the claim stated in the stop notice 
has been satisfied;  
 
        D. "completion of construction" means the earlier of the dates when any of the 
following occur:  
 
             (1) issuance of a certificate of occupancy;  
 
             (2) acceptance by construction lender of the final appraisal of value of the 
improvement on the residential site; or  
 
             (3) approval of final inspection by the insuring abstract or title entity;  



 

(p. 46) ATTACHMENT 8 
 

99 

 
        E. "construction lender" means any financial institution lending funds for the 
purposes of contracting for construction or for materials to be incorporated for site 
improvements or any other person lending or holding funds to pay for construction costs 
or materials that were incorporated in site improvements;  
 
        F. "labor" means the performance of work or furnishing of skills or other necessary 
services to a site improvement;  
 
        G. "materialman" means any person who furnishes materials or supplies to a 
subcontractor or an original contractor, incorporated or to be incorporated into a site 
improvement;  
 
        H. "original contractor" means any contractor who has an express contractual 
relationship with the owner or in the case when the owner is the contractor, the owner;  
 
        I. "person" means any individual, estate, trust, receiver, cooperative association, 
club, corporation, company, firm, partnership, joint venture, syndicate or other 
association; "person" also means, to the extent permitted by law, any federal, state or 
other governmental unit or political subdivision;  
 
        J. "preliminary notice" means a notice which notifies the owner or the construction 
lender that the labor furnished or material incorporated or to be incorporated may be 
subject to a stop notice if the subcontractor or materialman is not paid timely;  
 
        K. "residential site" means the real property upon which the construction labor is 
furnished or the materials were incorporated or are to be incorporated for the site 
improvement;  
 
        L. "site improvement" means the construction on a residential site of no more than 
four dwelling units;  
 
        M. "stop notice" means a written instrument, signed and verified by the claimant or 
his agent that provides the claimant with a procedure to make and enforce a claim against 
the construction lender, or owner if there is no construction lender; and  
 
        N. "subcontractor" means any person performing labor upon or providing or hauling 
equipment, tools or machinery to the site.  
 
History: Laws 1989, ch. 301, § 3.  
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48-2A-4 Requirements for disclosure; owners and construction lenders 
 
   A. In every instance where an original contractor proposes to contract with a 
subcontractor or materialman or both for any site improvement, the original contractor 
shall inform the subcontractor and materialman of:  
 
        (1) the name and address of the owner of the residential site;  
 
        (2) the name and address of the construction lender lending the funds, if any, and the 
loan officer who actually made the construction loan, if any, for the site improvement; 
and  
 
        (3) the accurate legal description of the residential site, if available, however in all 
cases a description of the residential site sufficient for identification.  
 
   B. Where a subcontractor contracts with another subcontractor for labor or a 
materialman to provide materials for any site improvement, he shall, upon request, 
inform the contractor or materialman of:  
 
        (1) the name and address of the owner of the residential site;  
 
        (2) the name and address of the construction lender lending the funds, if any, and the 
loan officer who actually made the construction loan, if any, for the site improvement; 
and  
 
        (3) the accurate legal description of the residential site.  
 
History: Laws 1989, ch. 301, § 4.  
 
 
48-2A-5 Stop notices; contents 
 
   A stop notice shall not be effective unless:  
 
        A. it is signed and verified by the claimant or his agent, accompanied with a bond as 
provided for in Section 7 [48-2A-7 NMSA 1978] of the Stop Notice Act, is served 
pursuant to Section 6 [48-2A-6 NMSA 1978] of the Stop Notice Act and states in general 
terms all of the following:  
 
             (1) the name of the claimant;  
 
             (2) the date the claimant files the preliminary notice;  
 
             (3) the date the claimant presented his request for payment to the original 
contractors;  
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             (4) the name of the owner and original contractor of the residential site;  
 
             (5) a description of the kind of labor or materials furnished, or agreed to be 
furnished, for the residential site;  
 
             (6) the name of the person who ordered the labor or who accepted the materials;  
 
             (7) the total cost of all the labor or materials to be furnished to the residential site;  
 
             (8) the cost of the labor furnished or materials already furnished;  
 
             (9) the balance of the money due; and  
 
             (10) a demand that the construction lender, if any, or the owner, if there is no 
construction lender, withhold a sufficient amount of money from the construction loan 
funds to satisfy the demand of the claimant;  
 
        B. a preliminary notice was given by the claimant, in accordance with Section 6 of 
the Stop Notice Act, within twenty days after the claimant first began to furnish work or 
materials to the residential site;  
 
        C. if the claimant does not deliver the preliminary notice within twenty days after 
the claimant first began to furnish work or material to the site improvement, he may still 
deliver a preliminary notice but he shall lose his stop notice rights for all work performed 
or materials furnished more than twenty days before the preliminary notice actually is 
given; and  
 
        D. it is delivered, pursuant to Section 6 of the Stop Notice Act, no earlier than 
twenty days or later than thirty days from the date the subcontractor or materialman 
presented his request for payment to the original contractor.  
 
History: Laws 1989, ch. 301, § 5.  
 
 
48-2A-6 Notices 
 
   A. Any preliminary notice given under the Stop Notice Act [48-2A-1 to 48-2A-12 
NMSA 1978] shall be effective notice if the preliminary notice is:  
 
        (1) hand-delivered or mailed, return receipt requested, to the construction lender, if 
applicable for the purposes of the Stop Notice Act, or the manager or other responsible 
person at the address of the construction loan's origination or, if the address of origination 
has changed, then to the last known address of the construction lender; and  
 
        (2) hand-delivered to the owner or mailed, return receipt requested, to the owner's 
last known residential or business address.  
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   B. The stop notice shall be effective notice if the stop notice was hand-delivered by a 
small package express carrier addressed to the manager of the real estate lending 
department of the construction lender if the construction lender is a financial institution. 
If the construction lender is not a financial institution, the stop notice shall be delivered to 
the manager or other responsible person at the address where the construction loan 
originated.  
 
History: Laws 1989, ch. 301, § 6.  
 
 
48-2A-7 Stop notices; bonds 
 
   A. A stop notice shall not be effective unless it is accompanied by a bond equal to one 
and one-quarter of the amount of the claim stated in the stop notice. The claimant shall be 
the principal on the bond, and the bond shall have good and sufficient sureties executed 
by a corporate surety entity.  
 
   B. Requirements of posting bond set forth in this section shall be satisfied when the 
claimant posts cash collateral with the recipient of the stop notice, one and one-quarter 
times the amount of the payment or payments claimed.  
 
   C. The bond shall protect the owner, the original contractor and the construction lender 
against any damages that may be incurred by them because of the delivery of the stop 
notice.  
 
History: Laws 1989, ch. 301, § 7.  
 
 
48-2A-8 Distribution of construction funds; liability 
 
   A. Upon receipt of a claim stated in a stop notice, the construction lender, if any, or the 
owner, if applicable, shall withhold an amount of construction funds equal to the amount 
claimed in the stop notice from the original contractor until the claim has been satisfied 
or adjudicated by a court of competent jurisdiction, unless the remaining construction 
funds are insufficient to completely satisfy the claim due to the prior disbursement or 
prior amounts being withheld due to previously received stop notices. In these instances, 
only the remaining unclaimed portion of the construction loan shall be withheld.  
 
   B. All funds not disbursed or unclaimed by a stop notice may be disbursed by the 
construction lender to the original contractor without liability to the construction lender; 
provided, that if the construction lender disburses construction funds to the original 
contractor which are subject to an unsatisfied stop notice that is later adjudicated by a 
court of competent jurisdiction in favor of the claimant, the construction lender shall be 
liable for the amount of the claim stated in the stop notice. In any action adjudicating a 
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claim stated in the stop notice or adjudicating a claim made pursuant to this section, the 
prevailing party may be awarded reasonable attorneys' fees.  
 
History: Laws 1989, ch. 301, § 8.  
 
 
48-2A-9 Limitations for filing suit by claimant 
 
   A. Suit for satisfaction of the stop notice shall be filed not earlier than thirty days after 
delivery of the stop notice and within sixty days after delivery of the stop notice, and 
written notice of such suit shall be mailed to the recipient of the stop notice within five 
days after the date the suit was filed.  
 
   B. While the stop notice suit for satisfaction is being litigated, the claimant shall not file 
a lien for payment of money claimed by the stop notice.  
 
History: Laws 1989, ch. 301, § 9.  
 
 
48-2A-10 Claim satisfied notice; procedure; contents; penalty 
 
   A. A stop notice shall be discharged when:  
 
        (1) the claim has been satisfied and the claimant has notified the construction lender, 
if any, and the owner, if applicable, that the claim has been satisfied pursuant to 
Subsection C of this section; or  
 
        (2) time for filing pursuant to Subsection A of Section 9 [48-2A-9 NMSA 1978] of 
the Stop Notice Act has expired without suit being filed; or  
 
        (3) the original contractor gives the construction lender, if any, or the owner, if 
applicable, a bond one and one-quarter times the amount of the claim stated in the stop 
notice. The original contractor shall be the principal on the bond, and the bond shall have 
good and sufficient sureties executed by a corporate surety company. The bond shall 
protect the subcontractor or the materialman against damages that may be incurred by 
them by reason of nonpayment of a claim as adjudicated by a court of competent 
jurisdiction.  
 
   B. If a claim has been satisfied pursuant to this section then the claimant shall give 
notice of the satisfaction to the construction lender, if any, and the owner, if applicable.  
 
   C. A claim satisfied notice shall not be effective unless it contains at least the same 
information as required in the stop notice including a statement signed by the claimant 
stating that the claim has been satisfied and the claimant agrees to discharge the stop 
notice.  
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   D. A claimant is guilty of a misdemeanor and shall be sentenced in accordance with 
Section 31-19-1 NMSA 1978 if he fails to deliver a claim satisfied notice to all persons 
who received a bonded stop notice, in accordance with this section, within ten days from 
the date the claim was satisfied.  
 
History: Laws 1989, ch. 301, § 10.  
 
 
48-2A-11 Discharge; penalty 
 
   A. Payment by the owner or his successor in interest to any person entitled to payment 
of all and any amounts due and owing for any labor or materials furnished or other 
actions the performance of which could give rise to a lien pursuant to Section 48-2-2 
NMSA 1978 to be performed upon a residential site shall discharge all such liens unless 
prior to payment any person who is entitled to such lien has filed for record his lien 
pursuant to Section 48-2-6 NMSA 1978. For the purposes of this section, the original 
contractor shall not be the agent of the owner.  
 
   B. Any contractor or subcontractor justly indebted to a supplier of material or labor 
who accepts payment for construction described in Subsection A of this section and 
knowingly and intentionally applies the proceeds to a use other than paying those persons 
with whom he contracted is guilty of a fourth degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978.  
 
History: Laws 1989, ch. 301, § 11.  
 
 
48-2A-12 Purchase closing; penalty 
 
   A. The original contractor, upon accomplishing completion of construction and upon 
acceptance of final payment from the owner, his successor in interest or his agent, shall 
sign an affidavit that all invoices of charges and costs received by the original contractor 
and related to the residential site have been paid. In lieu of such an affidavit, at the time 
of accomplishing completion of construction and upon acceptance of final payment from 
the owner, his successor in interest or his agent, the original contractor shall sign an 
affidavit stating:  
 
        (1) the names and addresses of persons to whom he has paid in full those invoices of 
charges and costs arising from furnishing labor or materials incorporated in the 
residential site;  
 
        (2) the names and addresses of those subcontractors and materialmen who have 
presented to the contractor invoices of charges and costs of labor or materials 
incorporated or to be incorporated in the residential site which have not been paid, 
accompanied by a waiver of lien for the invoices properly signed by each subcontractor 
or materialman; and  
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        (3) the names and addresses of those subcontractors and materialmen who have 
presented the contractor invoices of charges and costs of labor or materials incorporated 
or to be incorporated in the site improvement and which have not been paid and which 
have not been accompanied by a waiver of lien.  
 
   B. The approximate amount of money represented by the total unpaid invoices of 
charges and costs, and not accompanied by a signed waiver of lien, as provided in this 
section, may be withheld at the discretion of the owner, his successor in interest or his 
agent. This money shall be placed in an escrow account pending disbursement of the 
money upon the signed approval of the contractor.  
 
   C. Any contractor who knowingly and intentionally signs an affidavit stating that all 
charges and costs arising from the furnishing of labor or materials for incorporation in the 
residential site have been paid when in fact all charges and costs have not been paid, or 
knowingly and intentionally fails to provide the names of persons who have presented 
invoices for costs and charges for labor or materials but who have not been paid for their 
labor or materials furnished as provided in this section, is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978.  
 
History: Laws 1989, ch. 301, § 12.  
 



 

(p. 51) ATTACHMENT 9 
 

106 

 
 
 
 
 
 
 
 

Attachment 9 
 
 
 
 
 
 
 
 
 

§70-4-1 through 70-4-15 NMSA 1978 
 

Liens on Wells and Pipelines 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
70-4-1. Liens for labor and material furnished or hauled for use of oil and gas wells 
or pipelines.   
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    Every person who shall, by contract, express or implied, or partly expressed or 
implied, with the owner of any land, oil and gas permit, leasehold, lease for oil and gas 
purposes, or with the owner of any gas, oil, or gasoline pipeline, or with a purchaser 
under executory contract, or with the trustee or agent of the owner, or with one whom the 
owner has authorized or knowingly permitted to contract, or with a receiver appointed for 
any of the property of the owner, perform labor or furnish or haul material, equipment, 
tools, machinery or oil well or gas well supplies, used or employed, or to be used, or to be 
employed in the digging, drilling, torpedoing, completing, maintaining, equipping, 
operating or repairing any oil or gas well, or in the construction, operation, maintenance 
or repairing any gas, oil, or gasoline pipeline, or who shall furnish or haul any oil or gas 
well supplies, or perform any labor in constructing or putting together any of the 
equipment or machinery used or employed, or to be used or to be employed, in drilling, 
torpedoing, completing, maintaining, equipping, operating, or repairing any oil or gas 
well, shall have a lien upon the whole of that land, oil and gas permit, leasehold, lease for 
oil and gas purposes, oil pipeline, gas pipeline, or gasoline pipeline, and right-of-way 
therefor, the buildings and equipment thereon, and the appurtenances thereto, the 
proceeds from the sale of oil and gas produced therefrom inuring to the working interest, 
and upon the materials, tools, machinery, equipment and supplies so furnished or hauled, 
and upon the oil and gas well for which they were furnished or hauled, and upon all the 
other oil and gas wells, fixtures, machinery, tools, equipment and appliances, used or 
employed in operating or developing, for oil and gas purposes, upon the land, oil and gas 
permit, leasehold, or lease for oil and gas purposes, for which the material, tools, 
machinery, equipment or supplies were furnished or hauled, or labor performed, for the 
amount due to him for the materials, tools, machinery, equipment, oil and gas well 
supplies, hauling, or labor, and interest from the date the amount is due; provided, 
however, the lien herein created shall not extend to the underlying fee or royalty interest 
unless expressly provided by contract, nor shall it extend to the property, leasehold, or 
working interest of any owner who does not have a working interest in the well upon 
which the labor was performed or for which the materials were furnished or hauled.     
The lien shall be preferred to all other liens or incumbrances which may attach to or upon 
the land, oil and gas permit, leasehold, lease for oil and gas purposes, and the buildings, 
machinery, equipment and appurtenances, or upon any oil pipeline, gas pipeline, or 
gasoline pipeline, and the right-of-way therefor, or such oil or gas wells, the proceeds 
from the sale of oil and gas produced therefrom inuring to the working interest, and the 
material, tools, machinery, equipment and supplies so furnished or hauled and the 
fixtures and appliances thereon, subsequent to the commencement of the labor 
performed, or the furnishing, or hauling, or putting up of the material, tools, machinery, 
equipment or supplies; and the lien shall follow the property and each part thereof, and be 
enforceable against the property wherever it may be found. The taking of any note or 
additional security by the contractor or subcontractor, or the person having the lien shall 
not effect, or be a waiver of, any lien he may have by virtue of the Oil and Gas Lien Act 
[70-4-1 to 70-4-15 NMSA 1978], unless made a waiver by express agreement in writing 
of the parties; and the lien hereby given shall attach as of the date on which the first of 
the material, tools, machinery, equipment or supplies is furnished or hauled, or the first of 
the labor is performed. Any purchaser of oil or gas in the ordinary course of business 
without actual knowledge of the filing of a lien covering the proceeds from the sale of oil 
or gas shall take the oil or gas free of the lien.     
   
History: Laws 1931, ch. 11, § 1; 1941 Comp., § 69-401; 1953 Comp., § 65-5-1; Laws 
1961, ch. 199, § 1; 1963, ch. 12, § 1; 1987, ch. 147, § 1.  
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70-4-2. Labor, hauling and materials considered under continuous contract.   
 
Any labor performed, or materials, machinery, tools, equipment or supplies so furnished 
or hauled by any person entitled to a lien under the provisions of the Oil and Gas Lien 
Act [70-4-1 to 70-4-15 NMSA 1978] for the land, oil and gas permit, leasehold, lease for 
oil and gas purposes, or oil pipeline, gas pipeline or gasoline pipeline, shall be considered 
as having been furnished under a single contract regardless of whether or not the same 
was performed or furnished at different times or on separate orders, provided no more 
than one hundred twenty days shall have elapsed between the date of performance of the 
labor or the date of the furnishing or hauling of any part or parts of the material, tools, 
equipment, machinery or supplies and the date on which labor or materials, tools, 
equipment, machinery or supplies are next performed, hauled or finished [furnished].     
   
History: Laws 1931, ch. 11, § 2; 1941 Comp., § 69-402; 1953 Comp., § 65-5-2; Laws 
1963, ch. 12, § 2.   
 
70-4-3. Liens of subcontractors.   
 
    Any person who furnishes or hauls the material, tools, equipment, machinery or 
supplies as, or to, a subcontractor, or any person who performs the labor for, or under, a 
subcontract with a contractor or subcontractor shall have a lien upon the whole of the 
land, oil and gas permit, leasehold, lease for oil and gas purposes, or oil pipeline, gas 
pipeline or gasoline pipeline, and the right-of-way therefor, buildings and equipment 
thereon, and the appurtenances thereto, and upon the materials, tools, machinery, 
equipment and supplies so furnished or hauled, and upon the oil and gas well for which 
they were furnished or hauled, and upon all the other oil and gas wells, fixtures, 
machinery, tools, equipment and appliances used in operating or developing for oil and 
gas purposes upon the land, oil and gas permit, leasehold, or lease for oil and gas 
purposes, for which the material, tools, machinery, equipment or supplies were furnished 
or hauled, or labor performed, to the same extent, with the same preferences and 
priorities, and on an equality with the lien of an original contractor as provided in 
Sections 70-4-1 and 70-4-2 NMSA 1978, for the amount due him for the labor, hauling or 
materials, tools, machinery, equipment or supplies.     
   
History: Laws 1931, ch. 11, § 3; 1941 Comp., § 69-403; 1953 Comp., § 65-5-3; Laws 
1963, ch. 12, § 3.   
 
70-4-4. Claim of lien; contents and filing.   
 
    Every original contractor, within two hundred ten days after the performance of the last 
labor or the furnishing or hauling of the last item of material, tools, machinery, 
equipment or supplies, and every person, except the original contractor, claiming the 
benefits of the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] within one hundred 
eighty days after the performance of the last labor or the furnishing or hauling of the last 
item or material, tools, machinery, equipment or supplies shall file for record with the 
county clerk of the county in which the property upon which the lien is claimed or 
situated, a claim setting forth the name and residence of the claimant, the amount and the 
items claimed, the name of the person to whom the materials, tools, machinery, 
equipment or supplies were furnished or hauled or for whom the labor was performed, 
the name of the owner and a description of the property upon which the lien is claimed, 
verified by affidavit.     
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 History: Laws 1931, ch. 11, § 4; 1941 Comp., § 69-404; 1953 Comp., § 65-5-4; Laws 
1963, ch. 12, § 4; 1993, ch. 6, § 1.   
 
70-4-5. Recording; index; fees.   
    The county clerk shall record the claim in a book kept by him for that purpose, and 
shall index such record as deeds and other conveyances are required by law to be 
indexed, and for which he may receive the same fees as are allowed by law for recording 
deeds and other conveyances.     
  
 History: Laws 1931, ch. 11, § 5; 1941 Comp., § 69-405; 1953 Comp., § 65-5-5.   
 
70-4-6. Liability of owner limited to contract price.  
  
    Nothing in the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] shall be deemed 
to fix a greater liability upon an owner than the amount contracted by the owner to be 
paid the original contractor; provided that the risk of all payments made to the original 
contractor shall be upon the owner until the expiration of the one hundred eighty days 
specified in Section 70-4-4 NMSA 1978 within which persons other than the original 
contractor may fix their liens by the filing of the claim as provided in that section, and no 
owner shall be liable to an action by the contractor until the expiration of the one hundred 
eighty day period. Owners may pay subcontractors the specific contract or agreed upon 
charge due them from the original contractor for work, labor, material, tools, machinery, 
equipment and supplies, and the amount so paid shall be held and deemed a payment of 
that amount to the original contractor.     
   
History: Laws 1931, ch. 11, § 6; 1941 Comp., § 69-406; 1953 Comp., § 65-5-6; Laws 
1963, ch. 12, § 5; 1965, ch. 184, § 2; 1993, ch. 6, § 2.   
 
70-4-7. Limitation of action to enforce.  
  
    No lien provided for in this act [70-4-1 to 70-4-15 NMSA 1978] shall bind any 
property subject thereto for a longer period than one year after the date on which the 
same is filed, unless proceedings be commenced in the district court within that time to 
enforce the same, or, if a credit be given, then one year after the expiration of such credit, 
but no such lien shall continue in force for a longer time than two years from the time the 
lien is filed by any agreement to give credit unless action to enforce the same shall have 
been commenced within that time.     
   
History: Laws 1931, ch. 11, § 7; 1941 Comp., § 69-407; 1953 Comp., § 65-5-7.   
 
70-4-8. Enforcement of lien.   
 
    The liens herein created may be enforced by proper action in the district court in the 
county in which the property is situate to which the lien attaches, provided that if the 
property to which the lien attaches is situate in more than one county the action may be 
brought in any county where a part of the property is situate. If the lien is foreclosed there 
shall be no redemption, and the sheriff or other officer shall make a formal conveyance of 
the property sold under foreclosure to the purchaser as provided by law.     
   
History: Laws 1931, ch. 11, § 8; 1941 Comp., § 69-408; 1953 Comp., § 65-5-8.   
 
70-4-9. Joinder of actions; attorney's fees; costs.  
  



 

(p. 51) ATTACHMENT 9 
 

110 

    Any number of persons claiming liens may join in the same action, and when separate 
actions are commenced the court may consolidate them. The court may also allow as a 
part of the costs the moneys paid for filing and recording the lien, and reasonable 
attorney's fees in the trial and appellate courts.     
   
History: Laws 1931, ch. 11, § 9; 1941 Comp., § 69-409; 1953 Comp., § 65-5-9.   
 
70-4-10. Definition of words "person" and "subcontractor".   
 
    The word "person" as used in this act [70-4-1 to 70-4-15 NMSA 1978] shall include 
one or more individuals and corporations and copartnerships.     
The word "subcontractor" as used in this act shall include every person entitled to the 
benefits thereof other than an original contractor.     
   
History: Laws 1931, ch. 11, § 10; 1941 Comp., § 69-410; 1953 Comp., § 65-5-10.   
 
70-4-11. Preference to laborers; no preference to first contractors.   
 
    Upon all questions arising between different persons having liens under the Oil and 
Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978], no preference shall be given to him who 
first performed labor or furnished, or hauled, materials, tools, machinery, equipment or 
supplies, except that the claim of any person for labor by him personally performed is a 
preferred lien.     
   
History: Laws 1931, ch. 11, § 11; 1941 Comp., § 69-411; 1953 Comp., § 65-5-11; Laws 
1963, ch. 12, § 6.   
 
70-4-12. Materials exempt from attachment.   
 
    Whenever materials, tools, machinery, equipment or oil and gas supplies shall have 
been furnished for use or employment in the digging, drilling, torpedoing, completing, 
operating or repairing of any oil or gas well, or in the construction, operation or repairing 
of any gas pipeline, oil pipeline or gasoline pipeline, such materials, machinery, 
equipment or oil and gas supplies shall not be subject to attachment, execution or other 
legal process to enforce any debt due by the purchaser of such materials, machinery, 
tools, equipment or supplies, except a debt due for the purchase price thereof so long as 
such purchase price, or any part thereof, remains unpaid, and such materials, tools, 
machinery, equipment or supplies are in good faith about to be used for the purposes for 
which they were so furnished, until after the expiration of the time for filing a lien for 
such purchase price under the provisions of this act [70-4-1 to 70-4-15 NMSA 1978].     
   
History: Laws 1931, ch. 11, § 12; 1941 Comp., § 69-412; 1953 Comp., § 65-5-12.   
 
70-4-13. Personal liability.   
 
    Nothing in the Oil and Gas Lien Act [70-4-1 to 70-4-15 NMSA 1978] shall be 
construed to impair or affect the right of any person, to whom any debt may be due for 
work done or materials, tools, machinery, equipment or supplies furnished or hauled, to 
maintain a personal action to recover the debt against the person liable therefor.     
   
History: Laws 1931, ch. 11, § 13; 1941 Comp., § 69-413; 1953 Comp., § 65-5-13; Laws 
1963, ch. 12, § 7.   
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70-4-14. Name of act. 
   
    This act [70-4-1 to 70-4-15 NMSA 1978] shall be known as the Oil and Gas Lien Act.  
   
 History: Laws 1931, ch. 11, § 15; 1941 Comp., § 69-414; 1953 Comp., § 65-5-14.   
 
70-4-15. Conflicting laws repealed, Chapter 82, "1929 New Mexico Statutes 
Annotated" excepted.   
     
This act [70-4-1 to 70-4-15 NMSA 1978] shall not in any way affect, modify or repeal 
Chapter 82 of the "1929 New Mexico Statutes Annotated." All other laws in conflict with 
the provisions of this act are hereby repealed.     
   
History: Laws 1931, ch. 11, § 16; 1941 Comp., § 69-415; 1953 Comp., § 65-5-15.
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CLAIM OF LIEN 

 
NOTICE IS HEREBY GIVEN THAT: 
 
 Company name whose address is P. O. Box 000, City, State 
12345, pursuant to §70-4-1, et seq., NMSA 1978, claims a lien upon 
the following described lands together with all Oil and Gas Leases 
covering all or any portion of the same and located in County, New 
Mexico, described as follows: 
 
 Oil and gas lease identification information or pad site 

identification 
 
 This Claim of Lien arises from the performance of labor and/or 
the furnishing or hauling of material, equipment, tools, machinery 
and/or oil or gas well supplies used or employed in the digging, 
drilling, torpedoing, maintaining, equipping, operating or repairing the 
following described oil and or/gas well located upon the above 
described lands and lease, to wit: 
 
 Oil Well name and number 
 
 The lien claimant additionally claims a lien on all production of oil 
and/or gas from the above-described well, together with all other oil 
and/or gas wells located upon the described lands, together with all 
proceeds from the sale of oil or gas produced therefrom inuring to the 
working interest, the whole of the above-described lands and oil and 
gas lease, leasehold estate, and any rights-of-way therefore, together 
with all of the equipment, fixtures, machinery, tools, appliances, 
buildings or improvements, located upon said lease and lands and 
employed in the operating and developing of the above-described well; 
and located upon the lease and lands. 
 
 Owners or reputed owners of the working interest under the 
above-described oil and gas lease, lands, and oil and gas well or wells, 
to the best knowledge, information and belief of claimant is    
 
 The labor performed and the furnishing or hauling of material, 
equipment, tools, machinery, or oil well or gas well supplies furnished 
to and for the benefit of the lease and well are more perfectly itemized 
on Exhibit “A”, attached hereto and incorporated by reference.  The 
said items were performed and furnished at the request of     
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 The total amount claimed which is due and owing to the lien 
claimant is $  , and said sum remains unpaid after all just 
credits and offsets have been applied.  The last date of performance of 
labor or other services pursuant to which this lien is claimed was 
(Date), and was invoiced on (Date) as reflected by Exhibit “B”.  Said 
amount was due and payable on receipt of invoice.  Lien claimant 
claims interest either as provided by the invoice for services or by 
other existing contract between claimant and obligor, or alternatively 
at the rate prescribed by law.  Lien claimant further claims a 
reasonable attorney’s fee for the preparation and recording of this lien 
and all other costs. 
 
 IN WITNESS WHEREFORE, I have placed my hand and seal this  
 day of March, 20  . 
 
 Claimant 
 
 
       
 By:      
 Its:      
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STATE OF     } 
     }ss. 
COUNTY OF    } 
 
     , being duly sworn upon his oath, states: 
 
I am the       (Title of Office), of     
I have read and understand the contents of the foregoing Claim of Lien 
and each and all of the things therein states are true and correct to 
the best of my knowledge. 
 
            
 
SUBSCRIBED AND SWORN to before me this    day of   
  , 20 . 
 
 
            
      Notary Public 
 
My Commission Expires: 
 
     
 
 
 
STATE OF     } 
     }ss. 
COUNTY OF    } 
 
 The foregoing instrument was acknowledged before me this   
day of  , 20  by     (Title of Office), of  
   for and on behalf of said corporation. 
 
            
      Notary Public 
 
My Commission Expires: 
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Definition of Surety Insurance, 
NMSA 59A-7-8 
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59A-7-8 "Surety" insurance defined 
 
   "Surety" insurance includes:  
 
        A. fidelity insurance, which is insurance guaranteeing the fidelity of persons holding 
positions of public or private trust;  
 
        B. insurance guaranteeing the performance of contracts, other than insurance 
policies, and guaranteeing and executing bonds, undertakings and contracts of suretyship; 
and  
 
        C. insurance indemnifying banks, bankers, brokers, financial or moneyed 
corporations or associations against loss, resulting from any cause, of bills of exchange, 
notes, bond [bonds], securities, evidence of debt, deeds, mortgages, warehouse receipts or 
other valuable papers, documents, money, precious metals and articles made therefrom, 
jewelry, watches, gems, precious and semiprecious stones, including any loss while the 
same are being transported in armored motor vehicles, or by messenger, but not including 
any other risks of transportation or navigation; and also insurance against loss or damage 
to such an insured's premises or to furnishings, fixtures, equipment, safes and vaults 
therein, caused by burglary, robbery, theft, vandalism or malicious mischief, or any 
attempt thereat.  
 
History: Laws 1984, ch. 127, § 114.  
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Letter – Notice of Claim Against Bond 
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Date  [delete comments in italics] 

Registered Mail – Return Receipt Requested 

 
[or any method that allows third-party verification of delivery] 

 
 
Prime Contractor 
 
Business Address 
 
or Residence 
 
Re: Notice of Claim Against Bond 
 Project:       
 
Dear Sir: 
 
 Please take notice that name of company has not been paid the 

amount of $    [substantially accurate -- no inflation] 

for labor and materials furnished to the above-referenced project.   

Name of company last supplied labor or furnished materials to the 

project on  

    [date of mailing must be within ninety days].  The 

labor and materials were supplied or furnished to name of company to 

whom you provided materials or labor.  We request payment from the 

construction bond. 

Very truly yours, 
 
Name of Company 
 
 
       
 Name and Title of Officer 

cc: Company that owes you 
 Contracting Officer 
 Architect 
 Bonding Company 
[The ccs are optional.] 
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Affidavit and Application for  
Copy of Miller Act Bond 
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Affidavit And Application  
For Copy Of Miller Act Bond 

STATE OF   } 
  } ss. 
COUNTY OF   } 
 
 Name, being duly sworn upon his oath, states that he is the 
office for name of company and that he is authorized to make this 
application and affidavit on its behalf. 
 1. Name of company has supplied or furnished description of 
the labor or materials to name of company to whom labor or materials 
supplied for use in the prosecution of a federal public work known as 
the name of the public work. 
 2. Name of company to whom labor or materials supplied is a 
subcontractor to name of general contractor, who is the general 
contractor on the project. 
 3. Name of company has not been paid and has a claim in the 
present amount of $ amount claimed. 
 4. In accordance with the Miller Act, 40 USC §3131 et seq., 
the Department Secretary or Agency Head of the Contracting Agency 
is authorized and directed to furnish, to any person making application 
therefor who submits an affidavit that it has labor and materials for 
such work and payment therefor has not been made, a certified copy 
of such bond and the contract for which it was given. 
 5. Name of company consents to pay costs to cover the 
preparation of the certified copies. 

 Name of Company 
            
 Name, office 

 SUBSCRIBED AND SWORN to before me this    day of  
 , 20  . 
    
  Notary Public 
My commission expires: 
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NMSA 1978 §13-4-18 et seq. (1987) 
 

 Little Miller Act 
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13-4-18 Construction contract performance and payment bonds 
 
   A. When a construction contract is awarded in excess of twenty-five thousand dollars 
($25,000), the following bonds or security shall be delivered to the state agency or local 
public body and shall become binding on the parties upon the execution of the contract. If 
a contractor fails to deliver the required performance and payment bonds, the contractor's 
bid shall be rejected, its bid security shall be enforced to the extent of actual damages. 
Award of the contract shall be made pursuant to the Procurement Code [Sections 13-1-28 
through 13-1-199 NMSA 1978] in the following manner:  
 
         (1) a performance bond satisfactory to the state agency or local public body, 
executed by a surety company authorized to do business in this state and said surety to be 
approved in federal circular 570 as published by the United States treasury department or 
the state board of finance or the local governing authority, in an amount equal to one 
hundred percent of the price specified in the contract; and  
 
        (2) a payment bond satisfactory to the state agency or local public body, executed by 
a surety company authorized to do business in this state and said surety to be approved in 
federal circular 570 as published by the United States treasury department or the state 
board of finance or the local governing authority, in an amount equal to one hundred 
percent of the price specified in the contract, for the protection of all persons supplying 
labor and material to the contractor or its subcontractors for the performance of the work 
provided for in the contract.  
 
   B. The state purchasing agent or the central purchasing office may reduce the amount 
of the performance bond required prior to solicitation to not less than fifty percent of the 
contract price if it is determined to be less costly or more advantageous to the state 
agency or local public body to self-insure a part of the performance of the contractor.  
 
   C. The state purchasing agent or the central purchasing office may reduce the amount 
of the payment bond required prior to solicitation of not less than fifty percent of the 
contract price if it is determined that it is in the best interest of the state agency or local 
public body to do so. Factors to be considered in order to make such a determination 
include, but are not limited to:  
 
        (1) the value and number of subcontracts to be awarded by the contractor; and  
 
        (2) the value of the contract.  
 
   D. Nothing in this section shall be construed to limit the authority of the state agency or 
local public body to require a performance bond or other security in addition to those 
bonds, or in circumstances other than specified in Subsection A of this section.  
 
   E. For contracts under twenty-five thousand dollars ($25,000) the state agency or local 
public body may impose in its sole and complete discretion the requirements of 
Subsections A, B and C of this section.  
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 History: 1978 Comp., § 13-4-18, enacted by Laws 1987, ch. 109, § 1.  
 
 
13-4-19 Rights of person furnishing labor or material and right of state with respect 
to taxes due 
 
   A. Every person, firm or corporation who has furnished labor or material in the 
prosecution of work provided for in such contract, in respect of which a payment bond is 
furnished under Section 13-4-18 NMSA 1978, and who has not been paid in full therefor 
before the expiration of a period of ninety days after the day on which the last of the labor 
was done or performed by him or material was furnished or supplied by him for which 
such claim is made, and the state, in respect of which a payment bond is furnished under 
Section 13-4-18 NMSA 1978, by a contractor who does not have its principal place of 
business in New Mexico, for all taxes due arising out of construction services rendered 
under the contract, shall have the right to sue on such payment bond for the amount of the 
balance thereof unpaid at the time of the institution of such suit, and to prosecute such 
action to final execution and judgment for the sum or sums justly due him; provided, 
however, that any person having direct contractual relationship with a subcontractor, but 
no contractual relationship, express or implied, with the contractor furnishing such 
payment bond shall have a right of action upon said payment bond upon giving written 
notice to said contractor within ninety days from the date on which such person did or 
performed the last of the labor or furnished or supplied the last of the material for which 
such claim is made, stating with substantial accuracy the amount claimed, and the name 
of the party to whom the material was furnished or supplied or for whom the labor was 
done or performed. Such notice shall be served by mailing the same by registered mail, 
postage prepaid, in an envelope addressed to the contractor at any place he maintains an 
office or conducts his business or his residence, or in any manner in which the service of 
summons in civil process is authorized by law.  
 
   B. Claimant in such suit shall notify the obligee named in the bond of the beginning of 
such action, stating the amount claimed, and no judgment shall be entered in such action 
within thirty days after giving such notice. The obligee and any person, firm, corporation 
or the state having a cause of action on such bond may be admitted on motion as a party 
to such action, and the court shall determine the rights of all parties thereto. If the amount 
realized on such bond be insufficient to discharge all claims in full, such amount shall be 
distributed among the parties entitled thereto pro rata.  
 
   C. Except for suits by the state with respect to taxes, which shall be brought in the name 
of the bureau of revenue [abolished], every suit instituted under this section shall be 
brought in the name of the state of New Mexico for the use of the person suing in the 
district court in any judicial district in which the contract was to be performed and 
executed, or where the claimant resides, but no such suit, including one brought by the 
bureau of revenue, shall be commenced after the expiration of one year after the date of 
final settlement of such contract. The date of final settlement herein shall be that date set 
by the obligee in the final closing and settlement of payment, if any, due the contractor. 
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The state of New Mexico shall not be liable for the payment of any costs or expenses of 
any such suit.  
 
   D. The obligee named in said bond is authorized and directed to furnish to any person, 
firm or corporation making application therefor who submits an affidavit that he or it has 
supplied labor or materials for such work and payment therefor has not been made or that 
he or it is being sued on any such bond, or to the bureau of revenue [abolished], a 
certified copy of such bond and the contract for which it was given, which copy shall be 
prima facie evidence of the contents, execution and delivery of the original, and, in case 
final settlement of such contract has been made, a certified statement of the date of such 
settlement which shall be conclusive as to such demand upon it. Applicants shall pay for 
such certified copies and certified statements such fees as the obligee fixes to cover the 
cost of preparation thereof.  
 
History: Laws 1923, ch. 136, § 2; C.S. 1929, § 17-202; 1941 Comp., § 6-512; Laws 1953, 
ch. 65, § 1; 1953 Comp., § 6-6-12; Laws 1975, ch. 251, § 2.  
 
 
13-4-20 Additional bond in case of insolvency of sureties 
 
   Whenever in its judgment any surety on such bond shall be insolvent, or for any cause 
is not a proper or sufficient surety, the obligee may require the contractor to furnish a 
new or additional bond or security within ten days; and thereupon, if the obligee shall so 
order, all work on said contract shall cease until such new or additional bond or security 
shall be furnished. If not furnished within said time, the obligee may at its option take 
over and complete said work as the agent and at the expense of the contractor and 
sureties, either doing the work on force account or letting the same by contract, and shall 
be entitled to use any equipment, materials and supplies of the delinquent contractor in 
completing said work.  
 
History: Laws 1923, ch. 136, § 3; C.S. 1929, § 17-203; 1941 Comp., § 6-513; 1953 
Comp., § 6-6-13.  
 
 
13-4-21 [Public contracts with nonresident persons or partnerships or unadmitted 
foreign corporations; agent for service of process.] 
 
   That all contracts entered into by the state of New Mexico, any political subdivision of 
the state of New Mexico or any institution or department of the state of New Mexico, 
with any person or partnership not a resident of the state of New Mexico, or with any 
foreign corporation not authorized to do business in the state of New Mexico, for the 
furnishing of any materials or supplies or for the performance of any public work within 
the state of New Mexico by such nonresident person, partnership or foreign corporation 
not authorized to do business in the state of New Mexico, shall contain a specific 
provision designating an agent of such person, partnership or corporation, resident within 
the state of New Mexico, with his residence and post-office address, upon whom process 
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and writs in any action or proceeding against any such nonresident person, partnership or 
corporation may be served in any action arising out of such contract to the same effect as 
though such person, partnership or corporation were actually and personally served 
within the state of New Mexico.  
 
History: Laws 1937, ch. 144, § 1; 1941 Comp., § 6-515; 1953 Comp., § 6-6-14.  
 
 
13-4-22 [Secretary of state as agent for service.] 
 
   In the event any such contract shall not contain the provision above set forth in Section 
1 [13-4-21 NMSA 1978] of this act, or in the event the agent so designated in such 
contract shall die or remove from the state of New Mexico, then and in such event, the 
nonresident person, partnership or foreign corporation, as the case may be, by entering 
into said contract shall be deemed to have named the secretary of the state of New 
Mexico, and his successor in office, as the true and lawful agent of such person, 
partnership or corporation upon whom such legal process or writs may be served in any 
action arising out of such contract, and when service is made upon the secretary of state 
in the manner hereinafter provided, such service shall have the same force and effect as 
though personal service had been made upon such person, partnership or corporation 
within the state of New Mexico.  
 
History: Laws 1937, ch. 144, § 2; 1941 Comp., § 6-516; 1953 Comp., § 6-6-15.  
 
 
13-4-23 [Service where there is no designated agent.] 
 
   The manner of procuring and serving process in any action brought pursuant to the 
provisions of this act [13-4-21 to 13-4-24 NMSA 1978] when there has been, either, no 
designation of an agent in any such public contract, or where the agent named in such 
contract has died or removed from the state so that service cannot be had upon such 
agent, shall be as follows, to-wit: - the plaintiff, at the time of filing his complaint shall 
allege and set forth in his complaint or in an affidavit, to the satisfaction of the judge of 
the court having jurisdiction, that the defendant is one of the persons, partnerships or 
corporations contemplated in Section 1 [13-4-21 NMSA 1978] of this act, with the 
residence of said defendant, if known, and the further fact that said defendant has no 
designated agent within the state. Upon such showing being made, the judge shall make 
an order directing that service of process be made upon the defendant by delivering two 
copies of the process and of the complaint and of said order to the secretary of the state of 
New Mexico, with instructions and directions to the secretary of the state to forward one 
copy of said summons, complaint or other process, together with a copy of such order of 
the court to said defendant by registered mail to the address shown in the complaint or 
affidavit, as the case may be; and that in addition to making service upon the secretary of 
the state, the order of the court shall also direct that a copy of the process, together with a 
copy of the complaint and of said order accompanied by a notice that the same has been 
served upon the secretary of the state, pursuant to this act, be delivered to the defendant 
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without the state. Proof of such service shall be made by affidavit filed in said action, and 
service shall be deemed complete thirty days from the date such personal service is made 
on the defendant.  
 
History: Laws 1937, ch. 144, § 3; 1941 Comp., § 6-517; 1953 Comp., § 6-6-16.  
 
 
13-4-24 [Continuances.] 
 
   The court in which any such action is pending shall, upon affidavit submitted upon 
behalf of the defendant, grant such additional time to answer, or continuances, as shall be 
reasonably necessary to allow the defendant full opportunity to plead and prepare for the 
trial of said action.  
 
History: Laws 1937, ch. 144, § 4; 1941 Comp., § 6-518; 1953 Comp., § 6-6-17.  
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SENATE CORPORATIONS AND TRANSPORTATION COMMITTEE SUBSTITUTE FOR
SENATE BILL 158

52ND LEGISLATURE - STATE OF NEW MEXICO - FIRST SESSION, 2015

AN ACT

RELATING TO PUBLIC WORKS CONTRACTS; CLARIFYING EVIDENTIARY

STANDARDS FOR CLAIMS AGAINST A BOND FOR FURNISHING LABOR AND

MATERIALS FOR PUBLIC WORKS PROJECTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

SECTION 1.  Section 13-4-19 NMSA 1978 (being Laws 1923,

Chapter 136, Section 2, as amended) is amended to read:

"13-4-19.  RIGHTS OF PERSON FURNISHING LABOR OR [MATERIAL]

MATERIALS AND RIGHT OF STATE WITH RESPECT TO TAXES DUE.--

A.  The state shall have the right to sue on the

payment bond for all taxes due arising out of construction

services rendered under a contract, in respect of which a

payment bond is furnished under Section 13-4-18 NMSA 1978 by a

contractor that does not have its principal place of business

in New Mexico, and to prosecute such action to final execution

.199648.2
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Affidavit and Application for Copy of State 
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Affidavit And Application  
For Copy Of State Public Works Act Bond 

STATE OF        } 
     } ss. 
COUNTY OF      } 
 
 Name, being duly sworn upon his oath, states that he is the 
office for name of company and that he is authorized to make this 
application and affidavit on its behalf. 
 1. Name of company provided description of the labor or 
materials to name of company to whom labor or materials supplied for 
use in the prosecution of a state public work known as the name of the 
public work. 
 2. Name of company to whom labor or materials supplied is a 
subcontractor to name of general contractor, who is the general 
contractor on the project. 
 3. Name of company has not been paid and has a claim in the 
present amount of $ amount claimed. 

 4. In accordance with the New Mexico Public Works Act, 
NMSA 1978 §13-4-18 et seq. (1987), the obligee is authorized and 
directed to furnish, to any person making application therefor who 
submits an affidavit that it has labor and materials for such work and 
payment therefor has not been made, a certified copy of such bond 
and the contract for which it was given, together with certification of 
the final settlement date, if any. 
 5. Name of company consents to pay costs to cover the 
preparation of the certified copies. 

 Name of Company 

 
            
 Name, office 
 
SUBSCRIBED AND SWORN to before me this   day of   , 20  . 
 
    
  Notary Public 
My commission expires: 
   


